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JOINT APPENDIX 


[Filed July 16, 1964] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MOSCHETTA, et al., 


Plaintiffs 
vs. Civil Action No. 686-60 


CROSS, et al., 
Defendants 


MOTION FOR ASSESSMENT OF FEE 
_IN ACCORDANCE WITH MANDATE __ 

Comes now Mozart G. Ratner, by his undersigned counsel, and 
respectively moves the Court to enter an Order against defendant 
Bakery and Confectionery Workers International Union, fixing mov- 
ant's fees» pursuant to the mandate of the United States Court of Ap- 
peals for the District of Columbia Circuit, in No. 17,655. In support 
whereof, the Court is referred to the Memorandum of Points and Au- 
thorities attached hereto and made a part hereof. 


Respectfully submitted, | 
BERNSTEIN, KLEINFELD & ALPER 


By: Sheldon E. Bernstein 
Attorneys for Mozart G. Ratner 


[Certificate of Service, 16 July 1964] 


1/ Since the Court of Appeals in its opinion and mandate in No. 17,655 
did not reflect any intention of disturbing this Court's allowance of 
reimbursement for disbursements, it is respectfully submitted that 
the requested new Order should also make provision for such re- 
(continued on the following page) 


[Filed July 16, 1964] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF MOTION FOR ASSESSMENT OF 
FEE IN ACCORDANCE WITH MANDATE 


I 
BACKGROUND 


The Court is, of course, completely familiar with the history of 
this case, and the proceedings leading to its Order of November 6, 
1962, awarding certain fees and reimbursement of disbursements to 
movant. However, to facilitate review of the proceedings resulting in 
the recent remand, movant is lodging with the Clerk of the Court a 
copy of the Joint Appendix, (J.A.), in that appeal, No. 17,655 in the 
Court of Appeals, and the brief filed therein. 

In brief, for services rendered between March, 1961 and January, 
1962, after intervening bills had gone unpaid, movant, on February 21, 
1962, sent a recapitulated bill both to the clients who had retained him 
and to the International. Thereafter, on November 6, 1962, on mov- 
ant’s motion (cf. the original supporting memorandum at J.A. 61-63), 
this Court entered an order in the amount billed against the named 
plaintiffs, the entire membership, and the International Union (J.A. 
110). In its oral opinion (J.A. 108), the Court indicated that Union 
liability derived from assessing "against the funds of the Union" 

(J.A. 108) the fee obligation which had been incurred by the named 
plaintiffs as contracting parties on their own behalf and on behalf of 
the membership as a class. On January 16, 1963, the International 


(Continued from preceding page) 


imbursement (See Exhibit 4 annexed to affidavit of Mozart G. Rat- 
ner in support of original motion for allowance, J -A. 50, No. 17,655) 


appealed, contending that institutional liability could be predicated 
only on quantum meruit and that it owed nothing because movant's 
services had resulted in no monetary recovery or tangible benefit to 
the Union. Movant did not cross-appeal and no appeals were filed by 
any of the other parties. : 

On June 11, 1964, the Court of Appeals for the District of Colum- 
bia Circuit handed down its opinion and on July 1, 1964, issued its 
Order of Mandate to this Court. In the language of the Court (slip 
opinion, p. 12): "there remains only the matter of ascertainment of 
the value of the benefits to the International and its membership to 
predicate whatever award the District Court equitably shall determine 
to be due. On this account only do we now reverse.” 

8 


The Court found that "the liability of the International and its 
membership did not here rest upon contract," and concluded that 
the extent of that liability therefore is "to be measured in terms of the 
value of the benefits afforded to the International and its membership 
. . . quantum meruit provides the rule. . ."". (slip opinion, p. 9) 


Having opened the door to re-evaluation of the services involved, 
the Court of Appeals rejected every argument the International had 
advanced to defeat and limit recovery. It rejected the Union conten- 
tions that the services produced no substantial "tangible achievement” 
(slip opinion, p. 6, n. 7) and were not compensable because of the 
absence of "monetary 'recovery' as such" (slip opinion, pp. 9-10). 

Reflecting a meticulous feview of the voluminous record geared 
to the Congressional objectives Section 501(a) was designed to pro- 


1/ The retainer agreement controlled and limited the liability only of 
the class plaintiffs, who, the Court noted, had not appealed. (slip 
opinion, p. 8) 


mote, the Court spelled out the achievements for which recovery was 
to be had. It credited appellee's "sucess" (slip opinion, p. 5) with en- 
abling the membership "under Court authority" (slip opinion, p. 10) 
and protection (slip opinion, p. 5), "to remove from office the 'en- 
trenched International Union officials'” (slip opinion, p. 6) who cor- 
ruptly “dominated” the International (slip opinion, p. 5). 

The Court emphasized (slip opinion, p. 10), that because of the 
nature or the subject matter, "the accomplishment of benefits to the 
membership as ‘appropriate relief’ might well be achieved under 
court authority without monetary ‘recovery’ as such." It spelled out 
those benefits as terminating 

“the defalcation and pilfering of the International's 
treasury by Cross and others, the impairment of the 
pension fund of the membership, the establishment 
of proper accounting procedures, the calling of a 
convention for membership expression and control, 
and the requirement of conformity by the officers 
with the International's constitution in their conduct 
of the business of the International * * *." 


The Court stressed the magnitude of these achievements in the 
face of the "machination!s] and obstructive tactics * * * pursued by" 
the entrenched corrupt union officials (slip opinion, pp. 4-5). It held 
that payment of fees commensurate with the achievement "became the 
obligation of the International under traditional equitable principles 
which were simply called into play pursuant to the authorization for 
action under Section 501." (slip opinion, p. 10). 

The Court further took pains to anticipate and eliminate factors on 
which the Union might rely to limit the award. It held that "reason- 
ableness” must be "measured in terms of value of benefits afforded" 
(slip opinion, p. 9), not hourly rates. It observed that appellee's bill- 


ings were merely “some evidence of the value which the appellee 
initially placed upon his own services,” which "may be even greater 
than a computation based upon the scale provided in the retainer agree- 


ment" and that "in any event the services . . . are to be measured in 
terms of value of the benefits" (slip opinion, pp. 8-9, emphasis sup- 
plied). In citing (slip opinion, p. 12, n. 17) Wyoming Ry. Co. v. Har- 
rington, 163 F. 2d 1004, 1006-1007 (10th Cir. 1947), the Court put to 
rest any attempt to rely upon those billings as a measure or limitation 
upon the value of the servies. Thus, the Court made it clear that in 
this case what counsel's services are worth turns not on the cost of 
his time and effort, but solely on the value to the beneficiaries and the 
results produced. 


The Court explained and highlighted the reason for its firmness in 
this respect by observing (slip opinion, p. 10, n. 12) that "an assess- 
ment of less than one dollar per member could discharge" the earlier 
award. Since the Court obviously was satisfied that the International 
was, at the very least, obligated to the extent of the amount of the 
original award (slip opinion, pp. 7-8), and since appellee had not cross- 
appealed, this observation and the reversal itself manifest a deep- 
rooted conviction that enforcement of the International's obligation to 
pay counsel fees which "reasonably" and fairly reflect the magnitude 
of the achievement is essential to effectuate important policy objec- 
tives. Cf. J.A. 61-63. These objectives, indeed, constitute the very 
guidelines for determining "reasonableness". 

Predominant is the fact that litigation such as Moschetta and Al-_ 
vino, when undertaken for "good cause" and when successful, vindicates 
the public interest Congress enacted Section 501 to protect. Here, as 


2/ As the Court of Appeals said in Powell v. Pennsylvania Railroad 
Company, 267 F. 2d 241, 246 (3 Cir., 1959) quoting an earlier deci- 
sion: "The practice of law is an art in which success depends as 
much as in any other art on the application of imagination — and 
sometimes inspiration — to the subject-matter. * * * In order, 
therefore, accurately to chancer the value of a lawyer's services, 
one must almost always examine them in the light of the event." 


in stockholder derivative suit litigation (cf. Perlman v. Feldman, 160 F 
Supp. 310, 311 (D. Conn., 1958)), success requires conscientious, hon- 
orable counsel, with requisite specialist experience and imagination 
in labor law litigation. But there is a substantial barrier to recruit- 
ment of such counsel in cases of this sort. Members of the bar so 
trained and experienced are generally retained by and must look for 
clients to union officers, who may consider themselves or close as- 
sociates vulnerable to similar suits and whom lawyers are unwilling, — 
or cannot afford, to alienate. Unless this barrier is overcome by a 
prospect of financial returns commensurate with the magnitude of the 
risk and effort involved, Congress’ program and policy may atrophy. 

Successful actions under Section 501 do not merely remedy the 
organizational evils; the very potential serves as "'a powerful deter- 
rent to * * * [Union mis]management generally." Angoff v. Goldfine, 
270 F. 2d 185, 192 (1st Cir. 1959). Thus, "the benefits accruing tothe 
public from suits such as this" (ibid., 270 F. 2d at 189), is even 


ET: than that which accrues to the affected Union and its member- 
- 3, 
ship.= 


Repeated citation of Angoff v. Goldfine, (slip opinion, p. 9, n. 
10 and p. 12, n. 17), (see movant's supporting memorandum on origi- 
nal motion, J.A. 63), makes plain that the philosophy expressed in that 
case is applicable here (270 F. 2d at 192): 


“this prophylactic aspect of suits of this kind has been 
held to warrant a liberal attitude in awarding fees. 
See Murphy v. North American Light & Power Co., 
D.C.S.D.N.Y. 1940, 33 F. Supp. 567, 571, in which it 
is said: "Allowances in causes of this kind, however, 
should not be niggardly for appetite for effort in cor- 
porate therapeutics should, as in salvage and in bank- 
ruptcy cases, be encouraged." See also Smolowe v. 
Delendo Corp., 2 Cir., 1943, 136 F. 2d 231, 241, 148 
A.L.R. 300, in which with respect to a somewhat anal- 
ogous situation the court said: "Since in many cases 
such as this the possibility of recovering attorney's 
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fees will provide the sole stimulus for enforcement 
* * * the allowance must not be too niggardly." 


The key, of course, is the "salvage" concept. See Hornstein, 
Legal Therapeutics: The "Salvage" Factor in Counsel Fee Awards, 
69 Harv. L. Rev. 658 (1956); Hornstein, The Counsel Fee in Stock- 
holders' Derivative Suits, 39, Col. L. Rev. 784, 789, (footnote 34) 799 
(1934); and J.A. 61-62. Under that concept, a trust estate or a cor- 
poration under predatory or corrupt domination is treated as a dere- 


lict; emancipation is considered a "salvage" operation, of which the 


cestuis or stockholders are the beneficiaries. The value of the re- 
stored estate or assets thus becomes the measure of "benefit", and, 
pro tanto, of the fee to be paid, for equitable principles require that a 
reasonable percentage of benefit conferred go to the benefactor. Trus- 
tees v. Greenough, 105 U.S. 527, 532 (1882). 

Plainly, the Court of Appeals considered this approach singularly 
fitting to Section 501, which treats the Union as a trust estate to be 
administered by officers as trustees "for the benefit of the organiza- 
tion and its members" and which authorizes members to take legal 
actions "Should such officer's violate their trust, .. ." (slip opinion, 


37 “The value of class actions, albeit reward-inspired, has been 

~ repeatedly established in recent decades by shareholders' suits. 
They are therapeutic, helping to maintain the health of our cor- 
porate system. In hundreds of suits which would not have been 
instituted without the allure of generous compensation, a miscar- 
riage of justice has been prevented. At the same time the record 
of litigated cases is prophylactic — a deterrent to future wrong- 
doing. Every successful suit duly rewarded encourages other suits 
to redress misconduct and by the same token discourages miscon- 
duct which would occasion suit. There can be no doubt that these 
derivative suits have materially raised the standards of fiduciary 
relationships and of other economic behavior." Hornstein, Legal 
Therapeutics: The "Salvage" Factor in Counsel Fee Awards, (69 
Harv. L. Rev. 658, 662-663 (1956). 


p. 10). Congress recognized that where a Union is under corrupt of- 
ficer domination, it is as if the Union as a whole has been stolen from 
its membership. 

“Devices used by Cross, and a few other labor lead- 

ers, by which they gained and maintained complete 

control of the machinery and money of international 

unions were the same devices which prompted Con- 

gress to enact the Labor-Management Disclosure 

Act of 1959. The Congress was not, nor are we, So 

much concerned with particular acts of thievery as 

with the domination that enabled them to happen 

* **." Crocker v. Weil, 227 Ore. 260, 361 P. 2d 

1014, 1023 (1961). 

Restoration of membership control thus equals restoration of the 
Union to its membership. And the value of the restoration, the res 
salvaged, is indeed to be measured by the value of the Union itself. 

The Court of Appeals undoubtedly considered this concept control- 
ling in this case for, as defendant Union proclaimed (J.A. 48), never 
before had judicial protection proved adequate and effective to enable 
Union member's to oust corrupt, entrenched, International officialdom. 
The Alvino holding, here explicitly approved (slip opinion, p. 5), has 
become a landmark precedent, only now beginning to bear fruit. Cf. 
Grand Lodge v. King, 9 Cir., decided June 23, 1964, 56 LRRM 2639. 
So, of course, are the convention, counsel, contempt and other holdings 
in the Moschetta case. See, e.g., Nelson v. Johnson, 325 F. 2d 646, 651 
(8th Cir. 1963); Holdeman v. Sheldon, 204 F. Supp. 890, 892 (S.D.N.Y., 
1962), aff'd, 311 F. 2d 2 (2 Cir., 1962). 

To effectuate these objectives, the Court of Appeals remanded the 
case to this Court solely for "ascertainment of the value of the bene- 
fits to the International and its membership to predicate whatever 
award the District Court shall equitably determine to be due" (slip 
opinion, p. 12). It is of vital significance that the Court thereby pre- 
termitted other factors normally taken into account in fixing contin- 


gent fees. See Angoff v. Goldfine, 270 F. 2d 185, 189 (1 Cir., 1959); 
Perlman v. Feldman, 160 F. Supp. 310 (D. Conn., 1958). The Court 
emphasized the narrow focus of the issue on remand by citing Sherwin 
v. Welch, 115 U.S. App. D.C. 328, 331, 319 F. 2d 729, 732 (1963), 
where all issues were foreclosed but the one wanting findings. 

Angoff v. Goldfine, the case first cited by the Court (slip opinion 
p. 12, n. 17), suggests a starting point for establishing the financial 
value of ''the full amount of the * * * recovery, as the undisputed 
authorities require." 270 F. 2d 185 at 192 (1 Cir. 1959). ‘United 
States v. Moulton & Powell, 188 F. 2d 865, 870, (9 Cir. 1951), which 
Angoff cites for this proposition, holds as follows: 


"We think the right to allowance of a fee, and the 
amount of the fee, is properly measured in so far as 
the amount recovered may have a bearing upon the 
value of the services, by the amount of the whole fund 
established through the efforts of the attorneys, un- 
diminished by the fact that the adversary against whom 
the recovery is established, may own a major share in 
the enterprise. We think the principle to be applied 
is the same as that which determines the award of 
attorneys’ fees out of funds recovered in a stock- 
holders' action to enforce, in the right of the cor- 
poration, the return of property and rights to which 
a corporation is entitled. In such cases the bill is 
often brought by minority stockholders, and the . 
wrongdoers who are joined as defendants may be 
the majority holders of stock, yet the amount of 
attorneys' fees allowed is properly measured by 
the whole recovery." 


Once the financial value of the recovery is established, the next 
step is to determine what percentage should be allocated to counsel. 
We submit that footnote 12 of the Court's opinion provides an important 
guide in this context. It makes clear that "reasonableness" is a pro- 
duct of assessing the benefit of the achievement accruing to each in- 
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dividual member and, in effect, requiring adequate pro rata contribu- 
tion to the fee from each. Cf. Sprague v. Ticonic Nat. Bank, 110 F. 
2d 174, 176-177 (1 Cir. 1940). For here, as in Rolax v. Atlantic Coast 
Line R. Co., 186 F. 2d 473, 481 (4 Cir. 1951): 


“plaintiffs [union members] of small means have been 
subjected to discriminatory and oppressive conduct by 
* * * powerful [officers who were] required * * * to 
protect their interests. The vindication of their rights 
necessarily involves greater expense in the employ- 
ment of counsel to institute and carry on extended and 
important litigation than the amount involved to the in- 
dividual plaintiffs would justify their paying." 
ZNSERT /2 
A. Economic Facts of Union Life; What Has Been Salvaged 

Conversion of the benefits into monetary terms begins with eval- 
uation of the Union itself. Of course, this cannot be done with absolute 
precision, yet there are techniques known both to the law and the mar- 
ket place which are readily available for such a task. One method 
would be to look to the gross assets of the Union and its pension and 
welfare funds. Another would be to look to its net worth. A third 
would be a fair capitalization of its annual income, in this case per 
capita payments of approximately one million dollars per year — 
using some reasonable capitalization rate of perhaps five to seven 
times the annual per capita, i.e., annual income. Such an approach — 
whether using gross assets or net worth or annual income —— are 
typical of the everyday techniques used in purchasing business or pro- 
perty. And in this case, this technique could fairly be used to deter- 
mine the value of that which has been salvaged for the International 
and its membership. 

As an aid to the Court in this connection, we set out below, in 
chart form, an analysis of the various economic facts of the Interna- 
tional for the fiscal years 1959, 1960, 1961, 1962 and 1963, the years 
during which the services in question were performed and the benefits 
achieved. 


pant 
FIXING THE AMOUNT OF THE FEE 


In the foregoing context, we submit that the Court of Appeals has 
in effect held: 

1) That the fee to be awarded may be neither based upon, nor 
limited by any contract, billing or absence of actual monetary re- 
covery. 

2) That relevant benefit is quantitatively and qualitatively tan- 
tamount to recapture and salvage of the Union itself and its return to 
membership control, and 

3) That encouragement of member policing of union mismanage- 
ment and promotion of union democracy in the face of bitter opposi- 


tion and practical deterrents requires liberal reward for such 


achievement. 

In that context, therefore, we respectfully submit that only two 
things remain to be done in order to arrive at the amount of the 
award: 

First, to measure the res salvaged, i.e., evaluate the Interna- 
tional, and 

Second, determine the percentage of the salvage to be allocated 
to counsel as fees, aided by what courts have done in comparable 
situations. 

We herewith supply the Court with data we deem relevant. How- 
ever, the amount equitably to be awarded is, we believe, for the Court 
itself to determine in the exercise of its expert discretion. 


V/ 


ECONOMIC FACTS OF BCW INTERNATIONAL 


19592/ 


Approximate Membership 3 Not Avail. 


Gross Annual Per Capita 
Tax Paid to International 
4 
Gross Assets 

Union 

Welfare Fund 

Pension Fund 

Officer's Pension Plan 


Not Avail. 


$10,933,804 
. 3,232,730 
19,170,921 
Not Avail. 


Net Worth 

(or funds & reserves) 

. Union 
Welfare Fund 
Pension Fund 
Officer's Pension Plan 


$ 4,834, 767 
2,630, 357 
16,971, 365 


Counsel Fees Paid 
Union 
Welfare Fund $ 
Pension Fund . : 
Officer's Pension Plan 


ne 


Not Avail. 
22,272 
46,755 

Not Avail. 


The information contained in the foregoing ch 
Internat one with fhe epee Dept. as require 


containe Appendix “ 


1960 


—— eee 


71,394 
$ 1,065,319 


$ 7,761,980 

3,044,920 
25,384,696 
Not Avail. 


$ 3,638,894 
2,139,698 
25,233,722 


86, 754 
42,700 
62, 240 
Not Avail. 


1961 
66,454 


996,814 


$ 7,591,112 
2,679,496 
31,371,066 
729,832 


$ 3,370,610 
1,907,695 
31,242, 749 
729,832 


111,310 
17,127 
25,851 

None 


art is extracted from repor 
d by law, pertinent copies 


2/ All figures are as of May 31 of the year indicated. 


3/ The 1958-1962 BCW Constitution, 
per man per month. Thus, 
members can be estimated. 


Art. XII, Sec. 1, 
from the gross amount co 


4/ Includes non legal “professional fees". 


$ 1,067,720 


$ 7,271,587 
1,800,923 
36, 787, 789 


782,657 


$ 3,150,421 
1,562, 362 
36,750,075 
782,657 


$ 994,891 


$ 7,345,351 
1,904, 783 
41,939,018 
769, 764 


$ 3,214,564 
1,341,118 
41,866,640 
753,173 


ts filed by the 
of which are 


rovides for "per capita tax" of $1.25 
lected under this tax, the number of 


— 
_ 


B. Allowances to Counsel 


Because the nature of the recovery here achieved is sui generis, 
and the policy considerations which appropriately govern the per- 
centage factor are, pro tanto, unique, percentages used in other cases 
may not necessarily be controlling. However, fee awards in stock- 
holder derivative suits and other class actions where, as in the in- 
stant case, fees are predicated upon the benefits achieved, may be 
helpful. 

Before referring to some of the latter cases, however, it might 
be well to note what the practice is with respect to fees on other 
areas of the law. For example, an administrator of an estate and his 
counsel, under local statute and custom, are entitled to fees up to 10% 
of the value of the estate — yet, generally, their work is more 
mechanical than imaginative or unique. Similarly trustees on fore- 
closure — again whose functions are certainly more or less mechan-= 
ical — are entitled to fees ef 5% of the value of the subject matter of 
the foreclosure. Finally, it is a prevailing practice in the District of 
Columbia, if not generally throughout the nation, for contingent fees 
to be in the order of one-third of the subject matter involved because 
of the risks involved for counsel — risks which in the ordinary case 
are not as substantial as those incurred by counsel in a class action 
of the type here involved. The greater the contingency, the higher the 
percentage of fee. Cf. Hornstein, op cit supra, no. 3, at p. 661. 4 


Some typical fee allowances in derivative suits and class actions 
are as follows: 

1. In Rudolph v. Shamp, C.A. No. 1263-59, a stockholder's deri- 
yative action (a copy of the Court's Memorandum therein being at- 


4/7 During the oral argument on appeal in this case, Judge Edgerton 


expressed open disagreement with defense counsel's assertion that 
since there was a retainer agreement, this case should not be 
treated as a contingent fee matter. 
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tached hereto in Appendix A"), the Court allowed the usual contingent 
fee prevailing in the area of 33-1/3% of the recovery. 


2. In Powell v. Pennsylvania Railroad Company, 267 F.2d 241 
(3d Cir. 1959), the Court of Appeals for the Third Circuit reversed for 
inadequacy an allowance of attorneys’ fees amounting to 15% of the 
amount found to have been recovered for the union members as a re- 
sult of counsel's services. The Court said (at 246): 


"Appellants have referred to the much cited 
article by Hornstein in 39 Columbia Law Review, 
p. 784, as a guide to what the courts have con- 
sidered to be a fair measure of compensation to’ 
counsel in stockholders' derivative suits, which : 
are issues usually handled on a contingent basis. 


"While the situations are somewhat comparable, 
we think that the case of Paris v. Metropolitan Life 
Insurance Co., D.C., 94 F. Supp. 356; Id., D.C., 94 
F. Supp. 792, is more in point. That case grew out 
of a union relationship. Paris and others were 
members of the Industrial Insurance Agents Union 
employed by the Insurance Company. Petitioning 
counsel were counsel for the union. They repre- 
sented the union, as well as its members, in some 
State Court and State Administrative body procedures, 
which resulted in a recognition by the State Labor 
Relations Board of the union as a collective bar- 
gaining unit, after having established the consti- 
tutionality of the New York State Labor Relations 
Act, McKinney's Consol. Laws, Labor Law, c. 31, 

§ 700 et seq. 


"As a result of a hearing before the National 
War Labor Board at its regional offices, their serv- 
ices resulted in an order awarding the Industrial 
Insurance Agents employed by Metropolitan an in- 
crease of compensation of $2.85 a week retroactively. 
By agreement, the Insurance Company deposited the 
amounts payable as retroactive wages with an escrow 
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agent. The amount so deposited amounted to $1,004,000, 
less amounts withheld for taxes and social security 
contributions, resulting in a net fund in the hands of the 
escrow agent of $792,318.19. 


"The action in the Federal Court was in the 
nature of a class suit by Paris on behalf of himself 
and other Industrial Insurance Agents similarly 
situated for a determination of their rights in the 
fund. Counsel instituting the suit on behalf of Paris 
and others were at the same time counsel for the 
union. Notwithstanding this, District Judge Rifkind 
and later District Judge McGohey, allowed them com- 
pensation tetaling $375,000, or approximately 37-1/2% 
of the fund. 

"Taking into consideration all the facts of this 
case, we believe that an allowance of 30% of $200,000 
or $60,000 to counsel for the class represented by the 
complainants would be a reasonable fee and one that 
should have been allowed in this case." 


3. In re Osofsky, 50 F. 2d 925 (S.D.N.Y. 1931) a 33-1/3% allow- 
ance was made, Judge Woolsey noting that wise public policy dictated 
that attorneys should be well rewarded where their efforts caused a 
material increase in an estate and that this policy was essential to 
stimulate effort and to take account of the fact that many times, regard- 
less of the ingenuity and time expended, attorneys were unable to se- 
cure a beneficial result through their efforts. 

4. In Ripley v. International Railways of Central America, 227 
N.Y.S. 2d 64 (1963), aff'd 236 N.Y.S. 2d 64 (1962), (a copy of the 
Court's opinion being attached hereto in Appendix "'A"'), in a stock- 
holders derivative action the Court made total allowances for attor- 
neys' expense and disbursements in the sum of $2,104,900.57 against 
an $8,000,000 recovery, and one particular attorney, whose contribu- 
tion to the recovery was the most substantial, was allowed a fee of 
$1,500,000 plus disbursements of $92,000. 
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5. In Perlman v. Feldman, 160 F. Supp. 310 (D. Conn. 1958), a 
stockholders' derivative action resulting in a settlement of $1,150,000 


was the basis for a fee award to counsel of $450,000. 
Respectfully submitted, 
BERNSTEIN, KLEINFELD & ALPER 


By: /s/ Sheldon E. Bernstein 
Attorneys for mozart G. Ratner 


[Filed Aug. 17, 1964] 


MEMORANDUM IN OPPOSITION TO MOTION 
FOR ASSESSMENT OF FEE FILED BY 
MOZART G. RATNER 


Defendant Bakery and Confectionery Workers International Union 
of America, in response to the Motion for Assessment of Fee filed by 


Mozart G. Ratner, respectfully opposes the same for the reasons 
stated below. 


Statement of the Case 


For the period from April 18, 1961, to January 25, 1962, Mr. Rat- 
ner submitted bills for services rendered by him and his associates to 
the plaintiffs and for disbursements aggregating $54,884.91. This 
covered services and disbursements for the period indicated both in 
this case and in the related case of Alvino et al. v. Bakery and Confec- 


tionery Workers International Union of America et al., J. A. 38-47, 
49-53, 10927 . 


; Ratner Memo., p. 1; Bakery and Confectionery Workers 
International Union of America v. Ratner, C.A.D.C., June 11, 1964, 


V/ References herein to J.A. are to the Joint Appendix in Appeal No. 
17,655 in the United States Court of Appeals for the District of 
Columbia Circuit, the appeal from this Court's judgment of 
November 6, 1962.- 
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slip op., p. 6 (hereinafter referred to as "slip op."’) 

For services rendered and disbursements made prior to April 18, 
1961 (this suit was brought in March 1960), Mr. Ratner and his associ- 
ates had been fully paid, in an amount believed by defendant Union to be 
approximately $70,000. J.A. 28, 38-47, 49-53, 113-121, 127; slip op., 
p. 3, fn. 3. 

In awarding Mr. Ratner judgment herein in the amount of $54,884.91 
this Court found that defendant Union and its members had benefited 
from the proceedings in this case in the following respects: 

"(a) A Court-ordered convention conducted in 
accordance with the lawful provisions of the Unions's 
Constitution; 

"(b) Court orders protecting intra-Union pre- 
convention political activity from illegal officer 
restraint and reprisal; and 

"(c) Court proceedings to enforce this Court's 
orders, as aforesaid.” 

These findings were specifically approved by the Court of Appeals. 
Slip op., pp. 7-8. 

The Court of Appeals differed with this Court's holding in but one 
respect, namely, that this Court rested the award against the Union 
upon the retainer agreement entered into between Mr. Ratner and the 
named plaintiffs (slip op., p- 8), and for that reason the Court of Ap- 
peals reversed and remanded for the purpose of "ascertainment of the 
value of the benefits to the International [Union] and its membership 
to predicate whatever award the District Court equitably shall deter - 
mine to be due.” Slip op., p. 12. 


Issues 


In order to determine the amount of the award equitably due to 
Mr. Ratner and his associates, the following issues must be deter- 
mined: 
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1. What was the value to the Union of the three benefits found by 
this Court to have accrued to the Union by virtue of this litigation 
(J.A, 110) and specifically upheld by the Court of Appeals. Slip op., 
pp. 7-8. 

2. To what extent did services rendered by Mr. Ratner and his 
associates contribute to the achievement of those benefits. 

3. What is the value to the Union of the services rendered by Mr. 
Ratner and his associates which contributed to that achievement, 
giving due weight to all factors which properly enter into making an 
equitable award of fees. 


Argument 
1. Value of Benefits to Union. 


It goes without saying that the benefits realized by the Union as 
found by this Court and approved by the Court of Appeals are of an 
intangible non-monetary nature. Mr. Ratner seeks to meet this dif- 
ficulty by arguing that the benefit realized by the Union is "tantamount 
to recapture and salvage of the Union itself" (Ratner Memo., p. 10) 
and that to determine the value of this there must be an "evaluation of 
the Union itself." Ratner Memo., p. 11. 

As difficult as such a task may be, it is a considerable over- 
simplification. There has been no showing that at any time pertinent 
to this suit the Union was threatened with extinction by the prime de- 
fendants, Cross and Olson; nor by any of the individual defendants. 
Mr. Ratner's complaint contains no such allegation. Nor is there an 
allegation that individual defendants’ misdealings with Union funds 
were such as to rob the Union of its total assets. 

This being so, to say that the effect of this litigation was “to re- 
capture and salvage * * * the Union itself” and that the value of "the 
res salvaged" is the value of the Union (Ratner Memo., p. 10) is, we 
submit, more than a slight exaggeration. 

It is the benefits realized by the Union as found by this Court 
(J.A. 110) and approved by the Court of Appeals (slip op. pp. 7-8) 
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that must be evaluated (slip op., p. 12), not the Union itself. 

What is the value to the Union of the Court-ordered convention 
held in January 1962 when a convention would in any event have been 
held in the fall of the year? (Slip op., p. 6, fn. 7). And what is the 
value to the Union of "Court orders protecting intra-Union preconven- 
tion political activity from illegal officer restraint and reprisal; and 
[of] Court proceedings to enforce this Court's orders, as aforesaid?" 
(J.A. 110). It will not do merely to say that these benefits are "'tanta- 
mount" to something else whose value is the value of the Union itself. 
Mr. Ratner, who is seeking to collect a fee on a quantum meruit basis, 
has the burden of proving the value of those benefits. Whatever his 
theory of proving that value, he should be required to adduce evidence 
in support thereof subject to the usual rules of evidence and subject 
to critical examination and cross-examination on behalf of the Union. 
Only in this way, rather than through the mere arguments of counsel, 
can the Court hope to arrive at the true value of the benefits realized 
by the Union. 

The dangers inherent in trying to resolve such questions on the 
basis of motion papers and lawyers' arguments are well demon- 
strated by Mr. Ratner's own motion papers. On this theory that it 
was the Union that was "salvaged" for the Union and therefore that it 
is the value of the Union itself that must be determined, he has filed 
with the Court a 69-page appendix (B) consisting of a mass of data 
purporting to bear on the issue as has tried to frame it, data which 
are completely unevaluated and unanalyzed except for the table of 
"Economic Facts” on page 11A of the Ratner Memorandum. This 
table itself is highly uncritical. The fact is that at least 37 of the 69 
pages contained in Ratner's Appendix B do not relate to the Union at 
all, but relate instead to the Bakery and Confectionery Union and In- 
dustry Pension and Welfare Funds. These Funds are trust entities 
entirely separate from the Union, as indeed they are required to be by 
law. 29 U.S.C. 186(c)(5). Employees and employers are, as the law 
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requires, equally represented in their administration. Only employ- 
ers contribute to these pension and welfare funds; the Union makes 

no contribution to them whatsoever except to the extent that it is an 
employer of people covered by the pension or welfare plans. The as- 
sets of these Funds are no part of the assets of the Union. Fora 
more complete description of the Funds, see Affidavit of Leroy W. 
Viano, attached hereto. Nor has it ever been alleged herein, in the 
complaint or elsewhere, that the financial irresponsibility of individ- — 
ual defendants extended to these jointly administered Union and In- 
dustry Pension and Welfare Funds. 

Despite these well known and easily ascertained facts, Mr. Rat- 
ner has uncritically included in his 69-page "economic facts"’ appendix 
at least 37 pages relating to these pension and welfare trust Funds 
which are no part of the Union.’ It follows that the purported analy- 
tical table of the "Economic Facts of BCW International" on page 11A 
of the Ratner Memorandum is wholly distorted and misleading. Of 
the 59 figures set forth in that table, only 22 relate to the Union itself, 
its membership, income, assets, net worth, or "Counsel Fees Paid." 
Thirty of the figures relate to the wholly independent jointly admin- 
stered Union and Industry Pension and Welfare Trusts. The remain- 
ing seven figures relate to the Pension Trust of the Union's own of- 
ficers and employees. 

Even assuming (which we deny) that the value of the Union were 
relevant to the inquiry now before the Court, how could the Court 
expect to get at the truth of the matter from such a mass of undigested 
and confused material and from the assertions and counter -assertions 
of counsel without taking evidence in the time-tested way ? 

Because we do not believe that any of the monetary data supplied 


2/ An additional seven pages of Appendix B also do not relate to the 
Union but rather to the Employees' Pension Plan of the Bakery and 
Confectionery Workers' International Union of America, a pension 
trust created and maintained by the Union for its own officers and 
employees. 
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by Mr. Ratner is relevant to the issue before the Court of evaluating 
non-monetary benefits, we have made no effort to analyze, criticize, 


answer, or otherwise meet any of the information supplied by Mr. 
Ratner, but reserve the right to do so at an appropriate evidentiary 
hearing where, of course, we shall initially object to the introduction 
of any such evidence on grounds of irrelevance and immateriality. 
We have, of course, pointed out above, that the bulk of the monetary 
data supplied by Mr. Ratner has nothing at all to do with the Union. 

In addition, we note that Mr. Ratner proposes methods of evaluat- 
ing the Union which he says “are typical of the every day techniques 
used in purchasing businesses or property” (Ratner Memo., p. 11), 
e.g., capitalizing the per capita payments received by the Union. We 
would point out first that no one is here purchasing a business or prop- 
erty. Second, a union is not a business but rather a non-profit tax 
exempt voluntary organization. Third, to assimilate per capita pay- 
ments to the net earnings of a business enterprise is a fanciful com- 
parison undeserving of serious consideration. 

2. Extent of Ratner’s Contribution 
to Achievement of Benefits. __ 

Mr. Ratner takes full credit for the benefits to the Union which 
this Court found to have resulted from this litigation. Indeed, he goes 
further. While the Court found that the "Court-ordered convention" 
was one of those benefits (J.A. 110), Mr. Ratner seeks credit as well 
for what took place at the convention, namely, the election of the pre- 
sent officers of the Union. But that was not one of the benefits which 
this Court found to have resulted from this litigation. Moreover, 
while we do not underestimate the importance of Mr. Ratner's pro- 
secution of this litigation in getting the convention held when it was, 
neither should it be overestimated. The political activity of the LURC 
and their supporters was what determined the results of the conven- 
tion (J.A. 48). While the litigation may have been important to their 
success, without their political activity the litigation might have 
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proved meaningless and the Court-ordered convention might have re- 
sulted in further entrenching corrupt elements in Union office. 

We submit that accurately to measure Mr. Ratner's contribution 
to the benefits which this Court has found the Union realized from this 
litigation, he should be required to prove up his services in the usual 
way. He has already taken an important step in this direction by sub- 
mitting memoranda of the hours and matters worked on by him and 
his associates during the period for which he seeks compensation 
(J.A. 39-42, 44-47, 51-53). But there has been no showing as to which 
of the many matters so listed by Mr. Ratner relate to one or more of 
the three benefits realized by the Union as found by this Court and ap- 
proved by the Court of Appeals. And it is only to the extent that work 
on the matters listed by Mr. Ratner contributed to one or more of the 
three benefits realized by the Union that he is equitably entitled to an 
award of fees to be paid by the Union. 


3. Equitable Value to the Union of Services 


Rendered by Ratner and Associates. 

The Court of Appeals held that the Union's liability rests upon 
quantum meruit, not upon contract. In coming to this conclusion, the 
Court of Appeals said that the value of Mr. Ratner's legal services 
"may even be greater than a computation based upon the scale pro- 
vided in the retainer agreement."" Slip op., p. 9. From Mr. Ratner's 
Memorandum it appears that he reads this sentence as though it said 
that the value of his services must necessarily be greater than pro- 
vided in the retainer agreement. The Court of Appeals did not so 
hold. The Court's statement that the value of his services ''may even 
be greater than * * * provided in the retainer agreement" means also 
that the value may be less than provided in the retainer agreement. 

In any event, the Court of Appeals remanded the case for "'as- 
certainment of the value of the benefits to the International [Union] 
and its membership to predicate whatever award the District Court 
equitably shall determine to be due." Slip op., p. 12. This followed 
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the Court’s holding (slip op., p- 10) that the entire “obligation of the 
International [Union to pay the Ratner fee arises] under traditional 
equitable principles.” Mr. Ratner seems to have read the Court's 
opinion as though it did not include the word "equitable." 

At this date there is no mystery about what are the equitable 
guides governing the award of counsel fees in cases of this sort or 
similar cases. And the Court of Appeals in remanding was fully 
aware of those guides and intended that they be applied by this Court. 
This appears not only from the use of the words "equitable" and "eq- 
uitably” in the opinion of the Court of Appeals, but also from that 
Court's citation of cases where those equitable guides have been de- 
veloped, described, and applied. Note particularly footnote 17 on 
page 12 of the Court's slip opinion. 

off v. Goldfine, 270 F. 2d 185 (C.A. 1), one of the cases cited 
by our Court of Appeals, sets forth these equitable guides as follows 
(at pp. 188-89, two of the pages in the opinion to which our Court of 
Appeals specifically adverted): 
"Nor is there any dispute that the following factors 
are to be carefully considered and weighed in fixing 
the amounts of compensation to be awarded in cases 
of this sort. These factors are: the amount recovered 
for the corporation; the time fairly required to be 
spent on the case; the skill required and employed on 
the case with reference to the intricacy, novelty, and 
complexity of issues; the difficulty encountered in 
unearthing the facts and the skill and resourceful- 
ness of opposing counsel; the prevailing rate of com- 
pensation for those with the skill, experience and 
standing of the attorneys, accountants or others in- 
volved; the contingent nature of the fees, with the ac- 
companying risk of wasting hours of work, overhead 
and expenses (for it is clearly established that com- 
pensation is awarded only in the event of success); 
and the benefits accruing to the public from suits 
such as this. And these criteria have frequently 
been spelled out by the courts. [Citing cases]." 
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Another Court of Appeals has held that 


“the criteria to be taken into consideration in fixing 
compensation [include]: ‘The extent and nature of 
the services; the labor, time and trouble involved; 
the results achieved; the character and importance 
of the matter in hand; the value of the property or 
the amount of money involved; the learning, skill 

and experience exercised; whether the fee is absolute 
or contingent; and the ability to pay."” 


Pergamet v. Kaiser-Frazer Corporation, 
224 F.2d 80, 83 (C.A. 6); In Re Detroit 
International Bridge Co., 111 F.2d 235, 
237 (C.A. 6). 

The second case cited by our Court of Appeals in remanding the 
case to this Court (slip op., p. 12, fn. 17) is Wyoming Ry. Co. v. 
Herrington, 163 F.2d 1004 (C.A. 10). At pages 1006-07, the two pages 
specifically cited by our Court of Appeals, that case held: 


"Many factors should have appropriate considera- 
tion in determining the reasonable value of pro- 
fessional services rendered by an attorney, includ- 
ing among others the time spent, the importance of 
the work done, the results accomplished, and the 
ability of the client to pay." 


The third case cited by our Court of Appeals in remanding the 
case to this Court (slip op., p. 12, fn. 17) is Blackhurst v. Johnson, 
72 F.2d 644 (C.A. 8). At page 648, the page specifically referred to by 
our Court of Appeals, that case held that 


"many elements are entitled to consideration - 
the character, ability, and experience of the 
attorneys, the amount involved, the time neces- 
sary to prepare for trial, the difficulties and 
intricacies of the propositions involved, and the 
results obtained, as well as other elements." 
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In Perlman v. Feldmann, 160 F. Supp. 310 (Conn.), cited by Mr. 
Ratner, the court gave consideration to the seven-year span of the 
litigation including two lengthy trials and an appeal; approximately 
14,000 hours of work:>’ “the contingent nature of fees with its accom- 
panying risk that the stupendous labor and the substantial overhead 
and expense might go for naught"; "the prevailing hourly rates of pay 
for attorneys”; and other factors referred to in the cases cited above. 
160 F. Supp. at 310-11. 

Far from having "pretermitted other factors normally taken into 
account in fixing contingent fees” (Ratner Memo., p. 8), the Court of 
Appeals, by citing Angoff, Herrington, and Blackhurst at the point of 
remand, clearly meant that the "factors normally taken into account 
in fixing contingent fees", as set forth in those cases, should be taken 
into account by this Court. Had the Court of Appeals not intended that 
this Court consider those factors, there would have been no occasion 
for the Court of Appeals to have cited Angoff, Herrington, and Black- 
hurst. Clearly, they were cited to give this Court guidance on the re- 
mand. 

Nor does the reference by the Court of Appeals (slip op., p. 12, 
fn. 18) to Sherwin v. Welch, 115 U.S. App. D.C. 328, 331, 319 F.2d 729, 
732, limit this Court's consideration of the fee criteria spelled out by 
the decided cases, as argued by Mr. Ratner (Ratner Memo., p. 8). 
That reference may merely have been the Court's way of reiterating 
“that a judgment of reversal is not necessarily an adjudication by the 
appellate court of any other than the questions in terms discussed 
and decided."" Mutual Life Ins. Co. v. Hill, 193 U.S. 551, 553-54, 48 
L.ed 788, 791-92, quoted in 319 F.2d at 732. We note, incidentally, 
that in Sherwin v. Welch there had been a full trial, something we have 
not here had. 

We find nothing in the opinion of the Court of Appeals to indicate 


37 On the basis of 14,000 hours of work, counsel in Perlman vy. Feld- 


mann, a contingent fee case, were paid approximately $32 per 
hour. 
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that all factors which are normally taken into account in making an 
equitable determination of an attorney's fee should not here be con- 
sidered by the Court. On the contrary, the Court of Appeals has 
virtually directed that such consideration be given. 

Having set forth those equitable guides above, in our quotations 
from the pertinent cases (both those cited by the Court of Appeals and 
others), we shall not go into an extended discussion of them. We shall 
refer to some of them, however. 

First we should like to put to rest the Ratner argument that the 
Court of Appeals, by citing Herrington, supra, "put to rest any attempt 
to rely upon" Ratner's billings as a measure of the value of his serv- 
ices. (Ratner Memo., p. 4). The Court of Appeals specifically held 
that the rates provided in the Ratner retainer agreement are some 
evidence of the value of his services. Slip op., p. 8. More than this, 
however, Herrington did not hold that prior billings were not evidence 
of value and the Court of Appeals could not have cited it for such a 
proposition. In Herrington defendant relied upon a letter written by 
plaintiff "in an effort to reach [an] adjustment of the controversy" and 
the Court merely held that such a letter could not be considered "an 
admission that the services were of the reasonable value of the amount 
stated" in the letter, 163 F.2d at 1007. Such a letter is, of course, far 
different from Mr. Ratner's billings submitted in advance of contro- 
versy and with no thought of compromise in mind. 

Next we should like to point out that in all the cases cited by the 
Court of Appeals as well as in the other cases we have cited the 


amount of time spent by the attorney or, as put in the Angoff case, 
"the time fairly required to be spent" (270 F.2d at 189), is named as 
one of the important criteria. Indeed, to hold otherwise could lead to 
grossly inequitable results, and it is an equitable determination that 
the Court of Appeals has directed this Court to make. Put in concrete 
terms, Mr. Ratner claims to have spent some 1900 hours for which 


he has not been paid. If only 200, 500, or 1000 hours of Mr. Ratner's 
time were spent achieving the benefits which this Court found (J.A.110) 
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to have accrued to the Union, is Mr. Ratner equitably entitled to the 
same fee to be paid by the Union as if all 1900 hours were so spent? 

If, of the 1900 hours, 1000 hours were not "fairly required to be spent" 
in accomplishing the stated benefits; in other words, if Mr. Ratner un- 
necessarily overworked himself at no gain to the Union, is he entitled 
to the same fee to be paid by the Union as if all 1900 hours were neces- 
sarily devoted by him in order to accomplish the benefits found by the 
Court? 

Obviously, if an equitable determination is to be achieved, the 
answers to these questions must be in the negative. 

It follows that an analysis must be made by the Court of the hours 
spent by Mr. Ratner in this litigation from April 18, 1961, to January 
25, 1962, the period covered by his claim. Examination of the time 
memoranda attached to Mr. Ratner’s billings (J.A. 39-42, 44-47, 51- 
53) is not enough. Elucidation by Mr. Ratner and his associates and 
cross-examination is called for. Specifically, Mr. Ratner should be 
required to show how each of the claimed 1900 hours contributed to 
one or more of the three benefits realized by the Union as found by 
this Court and approved by the Court of Appeals. The proper way to 
accomplish this is in the time-tested way of a trial. 

In this connection we note that Mr. Ratner lays great stress upon 
his accomplishments in the Alvino case. But those accomplishments 
consisted of his obtaining a preliminary injunction providing for the 
reinstatement with back pay of the four men who had been discharged, 
and this all took place in 1960, a period for which Mr. Ratner has been 
paid. Mr. Ratner here seeks payment for the period beginning April 
18, 1961. Indeed, even his retainer agreement covering the latter 
period was entered into in April 1961 (J.A. 29-30) long after the Alvino 
accomplishments. 4 


4/7 The Court of Appeals, which obviously felt that "the Alvino suit 

~ {had an] important impact in paving the way for the convention" 
(slip op., pp. 8-9), appears to have fallen into the error of believing 
(continued on the following page) 
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Another factor which the cases all say is to be considered in set- 
ting lawyers’ fees is, as stated in Angoff, supra, "the contingent nature 
of the fees, with the accompanying risk of wasting hours of work, over- 
head and expenses." 270 F.2d at 189. Mr. Ratner, indeed, agrees. 
Ratner Memo., p. 12. Mr. Ratner argues that his was a contingent ar- 
rangement, relying upon a casual remark made by Judge Edgerton dur- 
ing oral argument. Call his fee arrangement what you will, the plain, 
unvarnished, hard fact remains that Mr. Ratner assumed no risk what- 
ever of "wasting hours of work, overhead and expenses" without being 
paid therefor because he had a firm fee arrangement. See paragraphs 
5 and 9 of Mr. Ratner’s affidavit of July 17, 1962, J.A. 28, 29-30. This 
being so, Mr. Ratner's fee arrangement was not Contingent in the usual 
acceptance of that term and the cases cited by him at pages 13-15 of 
his Memorandum, contingent fee cases, are beside the point. 


4. Conclusion 


In summary, defendant Union submits that this matter should be 


set down for trial, a trial at which Mr. Ratner will have the burden of 
proving: ; 


(a) The value to the Union of the three benefits found 
by this Court to have accrued to the Union by 
virtue of this litigation (J.A. 110) and specifically 
upheld by the Court of Appeals (slip op., pp. 7-8); 


The services rendered by Mr. Ratner and his 
associates which contributed to the achievement 
of those benefits; 


(Continued from preceding page) 

that the work on that case took place during the April 1961 - Jan- 
uary 1962 period, the period for which Mr. Ratner's services 
must be evaluated (slip op., p. 8), unaware that the major accom - 
plishments of that suit were all completed in 1960. This is not 
surprising since the Alvino record was not before the Court of Ap- 
peals. 
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(c) The value to the Union of such services rendered 
by Mr. Ratner and his associates. 


Only then will the Court have before it the facts which will enable it to 
make an equitable award of fees as directed by the Court of Appeals. 


Respectfully submitted, 


SHER, OPPENHEIMER & HARRIS 


By: Abraham J. Harris 
Attorneys for Bakery and Confectionery 
Workers International Union of America 


Of Counsel 


COOPER, OSTRIN, DE VARCO & ACKERMAN 
655 Madison Avenue 
New York, New York 


[Certificate of Service, 17 August 1964] 


[Filed Aug. 17, 1964] 
AFFIDAVIT OF LEROY W. VIANO 


LEROY W. VIANO, being duly sworn, makes the following state- 
ment: 

I am the Administrative Director of the BAKERY AND CONFEC- 
TIONERY UNION AND INDUSTRY INTERNATIONAL PENSION FUND 
(herein ‘Pension Fund"), and the BAKERY AND CONFECTIONERY 
UNION AND INDUSTRY INTERNATIONAL WELFARE FUND (herein 
‘Welfare Fund”); and have held such position since 1956. This affi- 
davit is submitted to inform the court of the nature of the Funds and the 
source of their assets. 

Each fund is a separate and independent trust entity formed in ac- 
cordance with the requirements of Section 302 of the Labor Manage- 


29 


ment Relations Act of 1947 (Taft-Hartley Act), 29 USC §187. The Pen- 
sion Fund was established in 1955; copies of its agreement and declara- 
tion of trust, the governing instrument, and the regulations adopted 
thereunder, are annexed as Exhibits 1A and 1B. The Welfare Fund was 
established in 1953; a copy of its agreement and declaration of trust is 
annexed as Exhibit 2. 

Pursuant to Section 302, each Fund is controlled by a joint board 
consisting of an equal number of employer-designated and union-desig- 
nated trustees, and a neutral trustee who serves to break deadlocks. 

As the name indicates, the Pension Fund provides pension benefits for 
employees in the bakery and confectionery industry who meet the el- 
igibility requirements. The Fund is operative throughout the United 
States and Canada and receives contributions on behalf of some 38,500 
employees employed by hundreds of different contributing employers. 
Its obligations for pensions to eligible employees have been actuarially 
determined, and its reserves are funded for that purpose. 

The Welfare Fund is similarly operative in the United States and 
Canada. It provides group life insurance, medical and hospitalization 
benefits for some 25,000 emplovees. ; 

The assets of both Funds derive solely from contributions received 


from contributing employers under the terms of their respective 


collective bargaining agreements with various local unions, and from 
income on investments made with those contributions. Article XI, 
section 3 of the trust agreement establishing the Pension Fund speci- 
fically provides that no portion of the corpus or income of the Fund, 
directly or indirectly, may revert or accrue to the benefit of any con- 
tributing employer or local union. A similar provision is contained in 
the trust agreement for the Welfare Fund, Article XI, section 3. 

Each Fund is maintained and administered as a separate and dis- 
tinct entity, and there is no commingling of any part of the corpus of 
either trust with each other or with union funds or assets. None of 
the assets of either Fund is owned by or derives from assets of the 
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Bakery and Confectionery Workers’ International Union of America 
(herein "BCW”") or any local thereof, except that BCW as an employer, 
and some local unions, similarly as employers, contribute to the 
Funds, like other employers, to provide coverage for full-time inter- 
national and local employees. In return for the contributions, the in- 
ternational and local unions receive from the Funds exactly what other 
contributing employers receive, i.e., pension and welfare coverage 
for employees, and on precisely the same terms. 

The Funds purchase with their own monies and own in their own 
names all of the office furniture, equipment, supplies and other assets 
used in their operations. : 

The Funds occupy commercial office space in a commercial of- 
fice building at 1000 Sixteenth Street, N. W., Washington 6, D. C, This 
building is owned by BCW, but there are a number of commercial of- 
fice tenants in the building other than the Funds. The Funds rent their 
office space like other tenants in the building, at the going rental 
price, and the Funds" offices are physically separate and apart from 


the union's offices. In fact, the Funds’ offices are on a different floor 
from the union's offices. 


The Funds are employers employing numerous and varied employ- 
ees who work exclusively for the Funds. No employee of either Fund 
works jointly for the union and the Funds. The union has no role, of- 
ficial or unofficial, in the affairs of the Funds, which are governed 
exclusively by the trustees. The union expresses itself on questions 
of Fund policy only through the union trustees who are counterbalanced 
by an equal number of employer trustees. Both union and employer 
trustees manage the affairs of the Funds and their assets, as fiduci- 
aries on behalf of the covered employees. 

The investments of the Funds are maintained in separate invest- 
ment trust accounts. The corporate trustee for the Pension Fund is 
The Chase Manhattan Bank of New York; the custodian for the Welfare 
Fund is National Savings & Trust Company, Washington, D. C. Union 
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assets are not mixed with Fund assets in the investment accounts, and 
never have been. 

Both Funds are registered with the Bureau of Labor Management 
Reports of the U.S. Department of Labor and file annual financial re- 
ports, as independent trust entitites, with that agency and with the New 
York State Banking and Insurance Department and various other state 
agencies. Both Funds have been granted tax exemption by the U.S. 
Treasury Department as independent trust entities. 

As administrative director of the Funds, I am an employee of the 
Funds. 

To my knowledge, neither Fund has ever been involved in this 
litigation as a party or otherwise, nor has any activity of either fund 
ever been relevant to this litigation. 

The complaint asserts no claim of any kind against either Fund. 
There has never been any "impairment" of the Pension Fund or Wel- 
fare Fund or charge or threat thereof. 

Any suggestion that the assets of either Fund belong to or are con- 
trolled by BCW is untrue. 


Leroy W. Viano 


[Notarial Certificate, dated 5 Aug. 1964. ] 


[Filed September 8, 1964] 


REPLY TO RESPONDENT'S MEMORANDUM IN 

OPPOSITION TO PETITIONER'S MOTION FOR 

ASSESSMENT OF FEE PURSUANT TO REMAND 

I TENDER OF PRETERMITTED SSUES 
Respondent attempts to justify rehashing of the very conten- 

tions the Court of Appeals anticipated and disposed of to foreclose 
relitigation in this Court, on the astounding theory (Memo, pp. 10-11) 
that in taking pains to confine the scope of remand to a single issue -- 
"there remains only the matter of ascertainment of the value of the 
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benefits to the International and its membership ***. On this account 
only do we now reverse” (slip op.p.12, emphasis added) -- the Court 
of Appeals "may” have meant to invite others: 


A. Respondent's Persisting Myo ia As To The Scope and 
Nature of the Benefit 


Again and again respondent argues -- as it earlier did 
in this Court (J.A. 65-66), and in the Court of Appeals (Br. for Appel- 
lant, pp. 4, 8, 20-21)--that wresting of control from the autocratic 
domination (slip op.p.5), of Cross and his cohorts should be attributed 
to the "political activity of the LURC" (Memo., p.7), rather than to 
petitioner’s protection of the membership and the LURC against intimi- 
dation and reprisal (slip op. pp. 5-6), and that the only chargeable bene 
fit is "getting the convention held when it was." Respondent simply 
refuses to face up to the Court of Appeals’ threshold finding (slip op. 
p.5), that it was petitioner's “success” which "resulted in the election 
of 2 pro-LURC slate of officers at the International's January, 1962 
convention.” In its persisting efforts to downgrade petitioner's achieve- 
ments and the consequent benefit to the International and its member- 
ship, respondent has failed to comprehend (see Memo., p. 4), that the 
reference to its appellate brief at footmote 7, p.6, of the Court's 
opinion is sheer irony. 

Respondent notwithstanding, the premise of the Court of 
Appeals" opinion is that without effective judicial protection "political 
activity by the LURC” would have been stifled by threats and discharges 
and change by convention action accordingly foredoomed. Indeed the 
premise of Landrum-Griffin itself was Congress’ realization that "it 
is extremely rare that there can be organized a group to upset the 
ruling body, unless the rulers deserve to be discharged," 2/ and 


/ Statement of Senator Goldwater, 104 Daily Congressional Record 
11189-97, June 14, 1958, in Legislative History of the Labor- 
Management Reporting and Disclosure Act of 1959, Titles I-VI 
(U. S. Dept. Labor, 1964), p. 730. 
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Congress’ conviction that effective judicial protection of such groups 
is indispensable to enable the membership to "clean house themselves." 
As the late President, then Senator, Kennedy put it in introducing the 
predecessor pill: 3 | 


"Control of internal union affairs and finances should 
rest basically with neither the Government nor a few leaders, 


but with rank-and-file union members fully informed of their 
rights and the use of their funds and free to exercise such 
rights."" (Emphasis added.) 

Petitioner's "success" (slip op. p.5) -- the sine qua non to 
effective political expression by the union membership -- lay in de- 
vising and effectively providing the protection and assurance indi- 
spensable actually to "free” the members to "exercise such rights" 
and in thwarting "the machination and obstructive tactics therea@ ter 
pursued by Cross and the Moschetta defendants" (slip op. pp. 4-5). It 
was "the campaign conducted by and under the direction of the [peti- 
tioner]', said the Court of Appeals (slip op. p.5), which resulted in the 
political achievement by the membership. Rational argument can no 
more ignore than challenge the Court of Appeals' holding (slip op.p.9), 
that "the ultimate reorganization of the International and its restora- 
tion to the control of its membership in accordance with the Inter- 
national constitition must be taken into account" in determining the 


z Statement of Senator McClellan, 105 Daily Congressional Record, 


5810, April 22, 1959, in IX Legislative History of the Labor 
Management Reporting and Disclosure Act of 1959 (G.P.O, 1959), 
p. 1102. The legistlative history is collected in the Reply 
Memorandum for Plaintiffs filed in the Moschetta case on 

July 26, 1960, pp. 13-16, 23-24, and Plaintiff's Memorandum 

of Points and Authorities in Support of Motion for Preliminary 
Injunction in the Alvino case, filed on July 29, 1960, pp. 16-22, 
with which this Court is familiar. 


104 Daily Congressional Record 3964-3965, March 11, 1958, 
in Leg. Hist. cited in note 1, supra, p. 9. 


2/ 
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value of petitioner's legal services to the International because those, 
together with ending "the defalcation and pilfering of the International's 
treasury by Cross and others, the impairment of the pension fund of 
the membership, the establishment of proper accounting procedures, 
the calling of a convention for membership expression and control, and 
the requirement of conformity by the officers with the International's 
constitution in their conduct of the business of the International" 

(slip op. p. 10), are the fruits of the "protective court orders, the con- 
ferences and other services up to and including the convention." (slip 
op. p.9). 

Respondent's attempted substitution of the more limited 
findings of this Court (Memo., pp. 2,3, 7), is a desperate effort to 
escape the consequences of its own appeal. Respondent ignores that 
the Court of Appeals searched and explored the entire record to make 
benefit findings of its own precisely because it considered the nature 
and scope of the benefits both the reason for and the sole measure of 
the Internatioml's fee obligation, whereas this Court had considered 
the benefits only as the source of its conclusion that petitioner's 
services had been rendered not merely for the benefit of LURC sup- 
porters, as respondent had contended, but "for the benefit of all" 
members (slip op. 7), the conclusion upon which this Court predicated 
its holding that the International was liable under plaintiffs’ retainer 
agreement. 

B. Respondent's Equitable Liability Is Independent 

of Plaintiffs’ Legal Liability Under the Retainer 

Agreement 

The bankruptcy of respondent's appraoch to the remand is 
illustrated by its claim that the Court of Appeals must have overlooked 
“that the major accomplishments of [the Alvino] suit were all complet- 
ed in 1960" (Memo. 13, n.4). Respondent filed no petition for rehear- 
ing and its accusation borders on contempt. The Court of Appeals held 
simply that even though the "preliminary injunction directing reinstate- 
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ment with back pay" (slip op. p.5), like the related Moschetta order for- 
bidding reprisals, was entered before the abortive settlement, respond- 
ent is liable for the benefits the membership derived therefrom after 
the litigation resumed. 

Respondent's argument that these benefits are not charge- 
able to the Union because petitioner was paid by the plaintiffs for pre- 
settlement agreement services (Memo., p.12), would reverse the 
Court of Appeals’ seminal holding -- its sole reason for remanding-- 
namely, that plaintiffs' legal liability is wholly distinct from the 
Union's equitable liability (slip op. pp. 8, 11, n. 16). 4/ The Court 
held that the liability of the five plaintiffs arose from and was 


governed entirely by their retainer agreement, but that the member- 
ship's, and hence the Union's, liability arose only from the success 

of petitioner's efforts to emancipate the membership from officer 
domination and, being thus dependent entirely on success, was entirely 
contingent, entirely unrelated to the retainer agreement and entirely 


unaffected by any agreement to pay or payments plaintiffs made. In 
short, the International's liability must be determined as if the re- 
tainer agreement between petitioner and the named plaintiffs had 
contained no fee arrangements whatever. Respondent appears 
oblivious to the Court of Appeals' affirmance of this Court's rejection 
of its contention (J.A. 67, 113, 118-119, 121, Br. for Appellants, pp. 5, 
7, 8), that payments by the plaintiffs should be credited to the Union 


ky Thus on p. 8 of its slip opinion, the Court of Appeals stated: 


‘That there was a retainer agreement is beyond question. 
Its provisions may be taken to be controlling and to support 
the award insofar as liability has been asserted against the 
class plaintiffs.... 

=e & 

How to evaluate the legal services which inured to the bene- 
fit of the International and its membership ...involves a 
different question." 
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and of its explicit holding that plaintiffs' payments "are not here in- 
volved” (slip op. p. 3, n. 3,, p. 4, n. 5, p. 8, n. 8, p. 11, n.16). 
Respondent chooses to ignore the discussion of Paris v. 
Metropolitan Life Insurance Co., 94 F. Supp. 356, Id., 94 F. Supp. 792, 
795-796, in Powell v. Pennsylvania, 267 F.2d 241, 246 (3rd Cir. 1959), 
quoted in our initial memorandum, pp. 13-14, which shows that simul- 
taneous retainer by a Union neither negatives nor diminishes the inde- 
pendent equitable obligation of the members to pay fees commensurate 
with the benefits they derive from the attorney's services, and that, a 
fortiori, a retainer agreement made by a few members, calling for 
compensation merely on an hourly basis, cannot vitiate the equitable 


obligation of all to pay a fair proportion of the "whole recovery." 
Angoff v. Goldfine, 270 F.2d 185, 192 (1st Cir. 1959). 

Blindness to the adjudicated independence of the two liabilities 
accounts for respondent's (1) reiteration (Memo., pp. 7, 12, 13-14), of 


its twice rejected demand (Br. for Appellant, pp. 23-24, J. A. 67) for 


a hearing on the question of time "fairly required to be spent"; (2) re- 
assertion (Memo., p.13) that the Union's liability was not contingent 
because "Mr. Ratner assumed no risk of wasting hours of work, over- 
head and expenses without being paid" (C.A. Br. pp. 24-26), and (3) 
reading the Court of Appeals opinion as finding the retainer agree- 
ment and billings thereunder "some evidence" of the value of petition- 
er’s services (Memo., p. 11). 
C. Renewed Attempt to Measure and Limit Benefit To 

the Union In Terms of Time and Effort Required 

Achieve the Result 

Respondent plays ostrich with the Court of Appeals’ 
rejection of its contention (Br. for Appellant, pp. 23-24), that quantum 
meruit evaluation requires determination of how much time and effort 
was "reasonably required" to achieve the results and that the size of 
the award should be limited to "reasonable" compensation for time and 
effort expended. As we pointed out in our principal memorandum, 
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while the concept of an hour's pay for an hour's work as provided by 
the "retainer agreement... may be taken to be controlling insofar as 
liability has been asserted against the class plaintiffs ... How to 
evaluate the legal services which inured to the benefit of the Inter- 
national and its membership ... involves a different question." (slip 
op. p. 8). The Court of Appeals explicity held that in this case the 
only measure of the value of petitioner's services to the International 
is "the value of the benefits afforded to the International and its mem- 
bership." 

Respondent's claim (Memo., pp. 7-8), that an award would be 
"inequitable" if it translated into an "excessive" hourly rate betrays 
cavalier indifference to the entire thrust of the Court of Appeals’ 
opinion, that, in this case, the value of the goal, not the expenditure 
required to achieve it, is the sole equitable standard and that inquiry 
into hours spent or required, reasonable rates per hour, etc., is forbid- 
den irrelevancy. 


Respondent closes its eyes to the measure used by the Court of 
Appeals to demonstrate "under traditional equity principles" (slip op. 
p. 10), the ludicrous inadequacy of any charge to the International 
measured on a time per hour basis: ‘Here an assessment of less than 
one dollar per member would discharge the entire judgment as awarded 
here against the International" (slip op. p. 10, n. 12). 


The inadequacy of such a charge is explained by Congress’ 
findings: 

"Some trade unions have acquired bureaucratic 
tendencies and characteristics. The relationship of the 
leaders of such unions to their members has in some 
instances become impersonal and autocratic. In some 
cases men who have acquired positions of power and re- 
sponsibility within unions have abused their power and 
forsaken their responsibilities to the membership and to 
the public. The power and control of the affairs of a 
trade union by leaders who abuse their power and for- 
sake their responsibilities inevitably leads to the elimi- 
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mation of efficient, honest and democratic practices 

within such union, and often results in irresponsible 

actions which are detrimental to the public interest. 
x * * 

“Under the National Labor Relations Act ***a 
labor organization has vast responsibility for the 
economic welfare cf the individual members and other 
employees whom it represents. Union members and 
employees who are represented by labor unions have 
a vital interest, therefore, in union affairs. Thus it is 
essential that union practices and procedures be demo- 
cratic and that they recognize and protect the basic 
rights of the union members and the employees repre- 
sented by unions. 

x ** 

The members of a labor organization are the real 
owners of the money and property of such organizations 
***_ Because union funds belong to the members they 
should be expended only in furtherance of their common 
interest. A union treasury should not be managed as 


though it were the private property of the union officers 
***_ BH Rep. No. 741 on H.R. 8342, 86th Cong. Ist Sess., pp. 
pp.6, 7-8 in I Legislative History of the Labor Manage- 

ment Reporting and Disclosure Act of 1959 (G.P.O. 1959), 
pp. 764, 765-766. (Emphasis added.) 


Respondent's answer is simply unresponsive to the Court of 
Appeals’ insistence that petitioner's contribution be valued in terms 
of the critical importance of the restoration of "basic rights" to the 
seventy thousand members of the BCW and that the International be 
charged a fee commensurate with the value of that restoration because 
"Yberal allowance of counsel fees to the rights of a group is the 
dynamic factor giving the necessary impetus and incentive to the 
yolunteer method***."’ Nelson v. Johnson, 212 F. Supp. 233, 298 (D. 
Minn. 1963), aff'd, 325 F.2d 646 (8th Cir. 1963), quoting 13 Fletcher, 
Corporations, 681 (Rev. Ed. 1961). See also, Cox, Law and the 
National Labor Policy, 105-106 (1960); Summers, The Law of Union 
Discipline, 70 Yale L.J. 175, 220-222 (1960). 
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Respoment's argument (Memo., p. 11), that petitioner's billings 
are to be considered "some evidence" of value is another example of 
self-delusion, compounded in this instance of arbitrary elision of the 
word "initially" (slip op. p. 8), by which the Court clearly indicated 
that those billings are irrelevant now, in this context, because they 
were computed wholly on a time rather than on a quantum meruit 
basis and therefore are no guide whatever to what petitioner considered 
his accomplishments worth, and the astonishing claim (Memo.,p.11), 
that because respondent considers the letter in Harrington and the bill 
to the Union distinguishable, the Court of Appeals "could not have” 
held that the same legal principle was applicable. 


IL THE VALUE OF RESTORATION OF MEMBERSHIP'S 
RIGHT OF CONTROL 


RIGHT OF CONTRYVA 
Respondent argues (Memo., p.3), that because Cross and his 
cohorts were not shown to have threatened the Union with "extinction" 
or robbed it "of its total assets," the value of the benefit does not 
equal the value of the Union. What respondent overlooks is that by 
abusing the powers vested in them as fiduciaries so as to deprive the 
members of their right of control, the miscreant officers unlawfully 
converted the Union itself to their personal ends and use. The right 
of control, of course, is ownership. Recapture of that right for the 
membership equals restoration of ownership. Thus the value of the 
restoration cannot possibly be less than the value of the Union. 
Legislative history shows that Congress considered the 
membership's right of control far more valuable and vital to Union 
members and to the Nation than the mere current assets of the Union. 
Assets, if depleted, can always be restored by assessment (slip op.n. 
12, p. 10). Buta dictatorship over union affairs destroys the very 
essence of the union as the instrumentality of the will of its members. 
Cross and his cohorts, by totalitarian means, actually did "extinguish" 
the Union as a democratic institution. Congress enacted the Landrum- 
Griffin Act in response. The fee must be commensurate with petition- 
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er's unprecedented and unique success in restoring democracy to an 
International Union. It will fall short unless the value of the "recovery" 
is deemed commensurate with the value of the Union to the member- 
ship. 

Respondent asserts (Memo., p.4), that methods of evaluating 
a business are inappropriate here because they do not take into account 
the non-profit character of a union. But that distinction suggests only 
that the value of a union in promoting the "economic welfare of the 
individual members” (p.9, supra), is not adequately reflected by 
capitalization of its income and assets and that normal methods of 
evaluation therefore understate the true value of the Union to its 
members. But the Court of Appeals has directed that the value of the 
benefits bestowed upon the International be translated into monetary 
terms, and the method proposed is the most satisfactory available. 
Certainly respondent has not suggested any other method which could 
even remotely approach the objective. Its alternative (Memo., p.3)-- 
to eschew the attempt because the benefits "are of an intangible and 
non-monetary nature” -- is simple defiance of the remand. 

Respondent appears to imply that the benefit might be 
measured in terms of how much Cross and his cohorts could have taken 
by “defalcation and pilfering of the International's Treasury *** impair- 
ment of the pension fund of the membership," etc. (slip op. p. 10). 

Such computation of past and potential losses is relevant and proper 
where, as in Highway Truck Drivers v. Cohen, 220 F.Supp. 735 (E.D. 
Pa., 1963), the right secured through litigation is merely recovery of 
the past and prevention of future misappropriation. In such cases only 
unlawful takings or expenditures are at stake. But such an approach is 
neither feasible nor proper where, as here, what is in issue is the 
membership's right of control itself. For the monetary value of that 
right is, at minimum, the value of all potential future expenditures, not 
merely unlawful ones. "The nature of the right secured is the para- 
mount consideration.” Ibid., 220 F.Supp. at 739. 
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Respondent's suggestion (Memo., p.4, et. seq.), that the 
fiscal data supplied with our original memorandum should be disregard- 
ed because it is "unevaluated and unanalyzed" is ludicrous. EF there 
is any fault to find with those reports, the blame must rest upon re- 
spondent, for Congress required that those reports be filed to provide 
members and others informative data about the fiscal status of unions. 

[IL ATTEMPTED EXCLUSION OF BENEFITS FLOWING FROM 

OUSTER OF THE MISCREANT OFFICERS AS TRUSTEES 

OF THE PENSION AND WELFARE FUNDS 

Respondent would exlcude the members’ assets in the pension 
and welfare funds (Memo., pp.4-5), on the theory that because these 
are "trust entities entirely separate from the Union" elimination of 
dictatorship over the Union could not have promoted the membership's 
interest in those funds. But everyone knows and the recent Hoffa trial 
in Chicago emphasizes that mere legal independence and joint union- 
employer administration do not necessarily immunize pension and wel- 
fare funds against impairment at the hands of Union trustees who wield 
the Union's power in administering such funds. 

Therefore, the issue is not whether trust funds of this kind 
are entities "separate from the Union", or whether they are built by 
employer, Union or member contributions. Rather the issue is whether 
power over their administration is an incident of union office. Exhibits 
1A (Art. I, Sec. 6(b), Art. I-IV, Art. VIL, Sec. 5, pp. 1-6), and 2 (Art.I, 
Sec. 6(b), Art. I-IV, VIL, pp. 1-5), of the Viano affidavit submitted by 
respondent prove that it is. Union trustees have equal power with 
employer trustees in administration. Union officers become and re- 
main Union trustees at the will of the Union's President. Inasmuch as 
Cross and his cohorts would have continued to hold these offices but 
for petitioner's "success" emancipation of the trusts is among the 
benefits chargeable to the membership and, accordingly, to the Union. 
Respondent appears not to have read that part of the Court of Appeals’ 
opinion (slip op. p. 10) which refers to "the impairment of the pension 
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fund of the membership” as a matter which must be considered in 
fixing petitioner's compensation. 

To what extent Cross and his cohorts by "defalcation and 
pilfering” and other devices may have enriched themselves and their 
friends or rendered the funds insolvent is irrelevant. The measure 
of the benefit from ouster of the faithless fiduciaries is the size of the 
members’ trust estates they held power to administer. 


SUMMARY AND CONCLUSION 


We regret the necessity for constant repetition of what the 
Court of Appeals has said, but perhaps by repetition respondent will 
finally come to appreciate that its belittlement of the magnitude, public 
importance and uniqueness of petitioner's achievement is unbecoming 
to it and to the trade union movement, and contemptuous of Congress 
and the Court of Appeals as well. Perhaps respondent can be brought 
to realization that the Court of Appeals meant what it said and said 
what it meant when it directed that the International Union be compel- 
led to pay a fee commensurate with the real importance and value of 
petitioner's accomplishments, a fee which will give the "necessary 
impetus and incentive” (Nelson v. Johnson, p. 9, supra), to others sim- 
ilarly situated. 

Wherefore, it is respectfully submitted that the Court should 
proceed forthwith, either with or without oral argument as the Court 
shall determine, to assess fees in accordance with the Court of Appeals 
mandate. 


Respectfully submitted 
BERNSTEIN, KLEINFELD & 
ALPER 


BY 


Sheldon E. Bernstein 
Attorneys for Mozart G. Ratner 


[Certificate of Service, 1 September 1964] 


[Filed November 4, 1964] 


Civil Action No. 686-60 


and 
Civil Action No. 2400-60 


MEMORANDUM OPINION 


By an order dated November 6, 1962, this Court entered judgment in 
behalf of Mozart G. Ratner for counsel fees and expenses in the amount 
of $54,884.91, on account of work performed and disbursements incurred 
by Mr. Ratner and attorneys associated with him in the above-entitled 
case. The Court, in its order of November 6, 1962, provided that the 
payment of this judgment was to be effected against the named plaintiffs 
and the entire membership of the Bakery and Confectionary Workers 
International Union of America, jointly and severally. The Bakery and 
Confectionary Workers International Union of America appealed from 
this Court's order. 

The United States Court of Appeals for this Circuit, in an opinion 
dated June 11, 1964, reversed this Court's ruling insofar as it applied 
to the Union and remanded the case to this Court with directions to 
evaluate the services rendered by Mr. Ratner "in terms of value of the 
benefits afforded to the International and its membership." This remand 
directed that since the liability of the International and its membership 
did not here rest upon a contract, "Quantum meruit provides the rule 
which, we are satisfied, must be applied in an ascertainment of that 
value.” 

Pursuant to the remand from the Court of Appeals, this Court has 
conducted a hearing at which counsel for Mr. Ratner and the Interna- 
tional Union were present and argued their respective positions, and 
counsel have filed memoranda stating their positions in the present 
situation. 

The proceedings in this case have been lengthy and have extended 
over several years. The excellent opinion of Judge Danaher in the Court 
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of Appeals opinion of June 11, 1964, succinctly outlines the substantive 
history of this litigation. Mr. Ratner's activities as counsel first for 
the five plaintiffs who initiated this class action on behalf of the entire 
membership of the International Union were originally predicated upon 
a contract of employment, the terms of which are set forth in detail in 
the pleadings in the case. Prior to Mr. Ratner's motion for assessment 
of attorneys fees, which motion is the subject of the present proceeding, 
Mr. Ratner and his associates had been paid some $70,000.00 in fees 
and expenses. The present proceedings relate, then, to but the terminal 
period of Mr. Ratner's professional services to the named plaintiffs. 
This situation, consequently, creates a rather difficult problem, because 
the Court in evaluating the "terms of value of the benefits afforded to 
the International and its membership"’ must view the case in its entirety. 
Steps taken by Mr. Ratner, through his direction or by Court action, 
which were initiated in the period for which attorneys fees had previ- 
ously been paid, of necessity, establish a foundation, a cause, a neces- 
sity, or resulted in ‘further action during the period between April 19, 
1961 and January, 1962. The benefits accruing to the International 
Union and its membership must be appraised and evaluated upon the 
basis of the total impact of Mr. Ratner’s continued action from the be- 
ginning of his association with the case to the termination of his em- 
ployment. 

In this Court’s order of November 6, 1962, the Court specifically 
pointed out, “that this suit was initiated and prosecuted in the interests 
of the Union membership as a whole and such fruits as flowed from the 
proceedings herein were for the benefit of the Union and all its mem- 
bers; namely, consisting of: 


(a). A Court-ordered convention conducted in accordance with 
the lawful provisions of the Union's Constitution. 


"(b). Court orders protecting intra-Union pre-Convention polit- 
ical activity from illegal-officers restraint and reprisal, 
and; 
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'(c). Court proceedings to enforce this Court's orders, as 
aforesaid." 


As Judge Danaher's opinion points out, the action was originally 
initiated to secure an accounting from the defendant officers of the use 
of Union funds, to obtain a restitution of misappropriated funds, an in- 
junction against further misappropriation and diversion of funds of the 
Union, for an order against the defendant officers to restrain them from 
penalizing and coercing the plaintiffs and other persons to prevent them 
from prosecuting the action, to obtain court supervision of the financial 
practices of the Union, and to compel a membership referendum in ac- 
cordance with the constitution of the Union preliminary to calling a na- 
tional convention. It is readily observed that the suit sought in behalf 
of the entire Union membership to correct abuses existing in the man- 
agement of the Union by its chief officer. The objectives of the lawsuit, 
with the exception of the accounting action which is still pending, were 
accomplished by, through, and as a result of the present action. The 
defendant James G. Cross lost control of the Union; he was successfully 
prosecuted for mal-administration of the Union and misappropriation of 
funds. A convention was held, and the convention resulted inthe election 
of a slate of officers at that convention which was opposed to the then 
officers and which was favorable to the plaintiffs’ bringing the class 
action. AS a matter of fact, the “Journal,” the official publication of 
the Union, in describing the January 1962 convention, stated: 


"Never before has any rank-and-file organization like the Local 
Unions Reunification Committee been successful in a fight to 
remove from office entrenched international union officials. 


"The BCW Convention has proved that rank-and-file members 
determined to see their international union properly run can 
do the job themselves, within their union, unassisted by fed- 
eral law or any other outside influences, and can, by their own 
determination and will take control of their union and of its 
convention processes and make it work for them.” 


The references are, of course, to the convention effectuated as a result 
of the Court order in this action. 
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The Court concludes that in attempting to measure the quantum 
meruit value of the case and Mr. Ratner's participation therein in terms 
of value to the entire Union membership, the Court must appraise first 
the over-all value of Mr. Ratner'’s services to the Union and then deduct 
therefrom the counsel fees already paid to Mr. Ratner. 

‘The economic value of Union membership is so universally recog- 
nized that it is unnecessary for the Court to dwell upon it. Economic 


gains effected by strong, honest labor unions in behalf of their member- 
ship in the past 30 years are ample proof of the necessity for and value 
of union membership. To be effective as a bargaining agent, to justify 
the prestige of leadership, and to effectuate the fundamental purposes of 
union organizations, a union must be honestly administered in behalf of 
the entire membership. Misuse of union funds by union officers, mis- 
conduct so flagrant as to be the subject of common knowledge, in short, 
any personal or official action by union officials which brings discredit 
upon the union reflects materially not only upon the effectiveness of 
union organizations but the value of membership in the union. A dis- 
credited union loses prestige which is essential for substantive accom- 
plishment, with resulting loss of membership value to the individual 
members. The value to members of union affiliation diminishes as the 
union’s reputation and effectiveness decline. 

The International Union in the present case was, at the time of the 
initiation of this action, athoroughly discredited union. The International's 
principal officer was the subject of such unfavorable newspaper and 
other publicity that a shadow of doubt and suspicion was cast over the 
entire union organization. The court action accomplished through the 
present case resulted in a purging of the offending officer and restora- 
tion of the Union to the control of its members, with a resulting re-es- 
tablishment of ‘the Union as a reputable representative of its members. 

What, then, is the dollar value of this accomplishment to the mem- 
bers of the Union, expressed in terms of compensation, for the profes- 
sional services of the attorneys who planned and executed the legal as- 


pects of this rehabilitation ? 

As Judge Danaher suggests in his opinion of June 11, 1964, "com- 
pensation at the rates provided in the retainer agreement with the class 
plaintiffs may be considered as some evidence of the value which the ap- 
pellee [Ratner] initially placed upon his own services." Judge Danaher 
goes further, however, in pointing out that certain complications which 
ultimately developed could not have been foreseen at the time the con- 
tract for attorneys’ services was consummated. 

The Bakery and Confectionary Workers International Union of 
America is a substantial union. Its approximate membership in 1960 was 
71,394. In 1961, the approximate membership had dropped to 66,454, 
but in 1962 the membership had again risen to a figure of 71,181 mem- 
bers. In 1963, membership was reported to be 66,326, which figure is 
the most recent one available to the Court. The Court has reviewed 
miscellaneous figures furnished to the Court showing the gross assets 
of the Union. The Court believes that the Welfare Fund of the Union and 
the Pension Fund and the Officers Pension Plan do not properly consti- 
tute assets of the Union itself when considering the Union's financial 
status. The net worth of the International Union, excluding the funds 
enumerated in the previous sentence, varied from a low of $3,150,421 in 
1962 to a high of $4,834,767 in 1959. Members of the Union pay dues to 
the International of $1.25 per month, or a total of $15.00 per year. 

Considering the question of the value of the services.of Mr. Ratner 
to the International Union members from another approach, this Court 
observes that the monthly dues paid by Union members to the Interna- 
tional has averaged $86,048.75 per month for the last several years and 
that these dues represent an average income to the International of 
$1,032,585 a year. A measure of the value of the Union to its own mem- 
bers is certainly found in the amount of money which the members pay 
into the International in order to remain members of that Union. 

The average net worth of the Union, as shown with reference only to 
Union funds (excluding Welfare Fund, Pension Fund, etc.), is $3 ,641,851.20. 
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The Court believes, however, that this figure is not as accurate an in- 
dex of the value of membership in the Union as is the amount actually 
periodically paid into the Union as members’ dues. The Court, in dis- 
cussing the value of Union membership, refers of course to membership 
in an honestly and efficiently administered union operated through lead- 
ership selected by democratic process. In this context, the Court con- 
siders the value of union membership in this International Union upon a 
comparative basis of conditions existing before the initiation of the 
present legal action and conditions existing at the time of the filing of 
the present action for final fee by Mr. Ratner. 

The intangible benefits accruing to the Union members by this action 
are difficult to evaluate in terms of dollar value. The tangible benefits, 
referred to heretofore in general terms, blend into and merge with the 
intangibles in such measure as to make distinction most difficult. For 
example, the exposure and elimination of substantial misuse of Union 
funds not only resulted in protection of the Union funds from further 
misuse but also restored the confidence of the members, and even of 
the public, in the Union's subsequent operation. The ultimate value of 
such action to the Union members is obvious. 

Directing its attention specifically to the amount of money a Union 
member pays for membership in the International, the Court concludes 
that this is the most accurate measure of the value of membership in a 
responsible union. As heretofore indicated, the members of the Interna- 
tional Union pay into their Union an annual average of $1,032,585 in 
dues. Certainly some reasonable percentage of this figure is a valid 
measure of the value of professional services rendered in evicting a 
dishonest administration and restoring the Union to the control of its 
members. After reviewing all of the financial data available, the Court 
concludes that 12-1/2% of the International's average annual income 
from dues is a fair, reasonable and realistic measure of the value of 
the services rendered by Mr. Ratner and his associates throughout their 
entire participation in this case ona quantum meruit basis. This figure 
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totals $129,073.13. This figure is within 8% of the fee established in the 
employment agreement under which the named plaintiffs originally re- 
tained Mr. Ratner and his associates. The record discloses, however, 
that $70,000 has already been paid to Mr. Ratner and his associates for 
professional services rendered in this case. The Court deducts this 
amount from its total figure of $129,073.13 and concludes that there is 
owing to Mr. Ratner and his associates on this same quantum meruit 
basis a balance of $59,073.13 in legal fees, plus the necessary and 
proper costs heretofore included in earlier itemized statements of 
account. : 

As provided in the Court's order of November 6, 1962, the named 
plaintiffs are obligated under this judgment in the amount of $54,884.91 
for legalfees and expenses, andthe entire membership of the Bakery and 
Confectionary Workers International Union of America and the defend- 
ant Bakery and Confectionary Workers International Union of America, 
jointly and severally, are liable in the amount of $59,073.13, plus those 
expense items included in the final statement of account rendered by 
Mr. Ratner on February 7, 1962. 

The judgment of $54,884.91 enumerated above as being an obligation 
of the named plaintiffs is, of course, included in the total figure of 
$59,073.13 assessed against the Union members. 

Counsel will prepare the necessary order and judgment to effectuate 
the provisions of this memorandum opinion. 


/s/ Edward A. Tamm 
Dated: 11/4/64 
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Civil Action No. 686-60 
[Filed Nov. 13, 1964] 
PETITION FOR REHEARING 


We respectfully submit that in translating the benefits described 
as flowing to the International and its membership into a fee for the 
services which produced those benefits, this Court departed from the 
mandate of the Court of Appeals. 

This Court omitted the essential step between enumeration of the 
benefits resulting from counsel's services and ascertainment of fair 
compensation. The omitted step is translation of the benefits into 
monetary terms. 

The Court of Appeals held that ". . . the services rendered... 
are to be measured in terms of the value of the benefits afforded to 
the International and its membership." (Sl. Op. p. 9, emphasis added). 
The base against which fees are to be measured is thus the value of 
the benefits achieved, not merely the fact or nature of those benefits. 
Accordingly, the Court of Appeals terminated its opinion with the man- 
date that ''. . . there remains only the matter of ascertainment of the 
value of the benefits to the International and its membership to predi- 
cate whatever award the District Court equitably shall determine to 
be due." (Sl. Op. p. 12). 

What the Court of Appeals held and directed was that, in order to 


1/ We also respectfully disagree with the Court's determination that 
12-1/2 is an adequate percentage to allot to counsel and that pay- 
ments made by plaintiffs for services prior to April 1, 1961, may 
be deducted from the Union's liability. Deduction overlooks the 
Court of Appeals’ holding that the obligation of the Union is com- 
pletely independent of the obligation of the named plaintiffs and its 
affirmance of this Court's initial ruling, in rejecting the Union's 
petition for rehearing, that the Union is not entitled to benefit from 
any payments plaintiffs made (J.A. 113-129; Court of Appeals Sl. 
Op. at pp. 4-5). 
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approximate the fee setting process in cases where success results in 
financial recovery or establishment of a fund, it is essential in this 
case first to translate the benefits into monetary terms. Only after 
the value of the “fund” created by counsel's efforts has been fixed can 
the court proceed to the second step, i.e., awarding a fair proportion 
of that “fund” to counsel who made it available. 

The memorandum does not translate the "benefit", i. e., "restora- 
tion of the Union to the control of its members, with a resulting re- 
establishment of the Union as a reputable representative of its mem- 
bers,” into financial terms. The only profferred explanation is that it 
is “difficult” to do this (Sl. Op. p. 7). We submit that this cannot 
justify non-compliance with the mandate. Moreover, the process is 
not unduly difficult, if the objective-encouragement of such achieve- 
ment, (Ct. App. Sl. Op. p. 10) - is not disregarded. In our prior mem- 
oranda, we submitted — and still do — that restoration of the democra- 
tic process to a Union cannot possibly be valued at less than the net 
worth of the Union itself. 

The only other way the membership could have achieved emanci- 
pation from officer domination and the benefits of clean unionism, 


found to have resulted from this action, was to secede in the footsteps 
of those locals which, despairing of internal reform, created the rival 
American Bakery & Confectionery Workers' Union (J.A. 123). 
Secession entailed forfeiture of the members’ equity in the Inter- 
national's assets. Secession would have imperilled the members' 


interests in the International Pension and Welfare Funds. Members' 
rights under existing collective bargaining contracts would have been 
jeopardized. Moreover, the assets of the local unions which seceded 
would have been subject to forfeiture to the International under Article 
XIV of the International's 1958 Constitution. See Crocker v. Weil, 

227 Ore. 260, 262-272, 361 P. 2d 1014, 1015-1020 (1961) and the cases 
therein cited for the history and litigation resulting from secession 

of BCW locals. 
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Congress enacted the Landrum -Griffin Act to make internal house- 
cleaning a feasible alternative to secession or submission. Congress 
hoped that if they got the "tools", i.e., legislation and effective legal 
representation, union members would "clean house”. II me Hist. 
L.M.R.D.A. 1102, 1103, 1104. 

It follows that restoration of the Union and its assets to the mem- 
bers by litigation cannot be evaluated for purposes of compensating 
counsel at less than the net worth involved. While we see no suggested 
basis for departing from the conventional contingent award of one- 
third of the net worth "recovered", (a figure which would come to less 
than $20 per member for representation in unprecedented litigation 
extending over a period of three years), whatever percentage is used 
must be applied at least against net worth, for net worth is actually 
only a part of the total recovery for the membership. 

It may be suggested that the Court did in fact first find the value 
of the benefits to the International and its membership, to wit the ag- 
gregate annual average dues, for the Court did state (Sl. Op. pp. 5-6) 
that "a measure of the value of the Union to its own members is cer- 
tainly found in the amount of money which the members pay into the 
International in order to remain members of that Union" and (Sl. Op. 
p. 8) ".. . this is the most accurate measure of the value of member- 
ship in a responsible Union." 

Even assuming, arguendo, that dues paid is a better index than 
equity in the International of the benefit required to be evaluated here, 
we are hard put to understand how one single year's dues, rather than 
annual dues capitalized on an average m2mbership lifetime of dues 
commuted, can supply that index. The member does not pay Union 
dues for only one year, but for his entire working span. As in the case 
of acquisition of a business with its effective good will, the yardstick 
of value is the capitalization of annual income. 

Put another way, if it is to be presumed that a fair appraisal of the 
value of a Union to its members is the aggregate of only one year's an- 
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nual dues, then why do they pay more than one year's dues for its 
rights and benefits? The plain fact is that workers do not buy the 
benefits of unionization for one year's dues. They buy the benefits of 
unionization for their working lifetime, for initiation fees and dues 
continuing throughout their period of membership. And so present 
value is necessarily the capitalized value of one year's dues or, 
alternatively, the commuted value ofa working lifetime of dues — 
assuming again that a better standard would not be their pro rata 
share of the union's net worth (here about $50 per member). 

Moreover, we must again return to the threshold inquiry required 
by the appellate mandate — the value of the benefits to the Interna- 
tional and its membership produced by counsel's achievements. Even 
were we to assume — which we strongly submit is wholly unrealistic 
— that the value each member should place on his union affiliation is 
a mere one year's dues, it is a non sequitur to assume that the same 
value should be placed on the benefits achieved by the litigation, for 
those benefits, properly safeguarded,_/ will serve the Union and its 
membership for many years to come. 

Finally, the Court of Appeals held that pursuant to the prayer for 
counsel fees in the amended complaint and petitioners' fee motion, the 
independent fee obligation of the International and its membership 
must be fixed without regard or reference to the fee agreement be- 
tween petitioner and the named plaintiffs because the International and 
its membership were not parties to that agreement and because the 
fee agreement does not measure compensation in terms of the results 
achieved or the measures required to attain them. Cf. Washington 
Gas & Light Co. v. Baker, 90 App. D.C. 98, 103, 195 F. 2d 29, 33-34 
(1952). A formula which, as indicated, fails to evaluate the benefits, 


2/ It should not be forgotten that, as the Court of Appeals stated, (Sl. 
Op. pp. 9-10) the convention which threw Cross out adopted new 
Union constitutional procedures to guard against recurrence of 
such regimes. 
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grossly understates the value of union membership and produces an 
award within 8% of the amount paid and payable under the retainer 
agreement, defeats the rationale of the reversal and remand. 

For the foregoing reasons, it is respectfully submitted that this 
petition for rehearing should be granted. 


Respectfully submitted, 
BERNSTEIN, KLEINFELD & ALPER 
By: Sheldon E. Bernstein 

Attorneys for Mozart G. Ratner 


[Certificate of Service, 13 November 1964. ] 


Civil Action 686-60 


[Filed Nov. 18, 1964] 


MEMORANDUM IN OPPOSITION TO 
PETITION FOR REHEARING 


I 


In filing his motion for assessment of fees following remand, Mr. 
Ratner did not ask for any specific sum of money. Rather, he sug- 
gested various formulas, leaving "the amount equitably to be 
awarded * * * for the Court itself to determine in the exercise of its 
expert discretion." Ratner Memo in Support of Motion for Assess- 
ment of Fee in Accordance with Mandate, filed July 16, 1964, p. 10. 

The Court having exercised its discretion (Memorandum Opinion, 
November 4, 1964), Mr. Ratner, not satisfied with the sum the Court 
has concluded he is entitled to ($59,073.13 plus certain expense 
items), now petitions for rehearing. 

The petition for rehearing presents nothing new. It merely re- 
argues what has heretofore been argued by Mr. Ratner.. 
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Mr. Ratner believes that net worth of the Union better measures 
the value of Union membership than the amount the members pay aS 
dues. And he thinks that one-third of the net worth would be a reason- 
able fee for him — ” a figure which would come to less 
than $20 per member for representation in unprecedented litigation 
extending over a period of three years.” Pet. for Rehearing, p. 3. We 
suggest that more unprecedented than is the litigation would be the 
resulting fee — over $1,000,000 for services rendered in a nine- 
month period.2/ 

Mr. Ratner further says that if net worth is not to be the measure, 
"annual dues capitalized on an average membership lifetime of dues 
commuted” should be. There is some suggestion, not entirely clear, 
“about $50 per member.” Pet. for Rehearing, p. 4. On the basis of 
a Union membership of 60,000, Mr. Ratner would receive a fee of 
$3,000,000 for a nine-month period. 

None of these arguments is new. They are all to be found in 
Mr. Ratner’s motion filed following the remand. The Court's reasoned 
opinion shows that the Court did not accept them. No new reasons 
are given for requiring their reconsideration or acceptance now. 

Moreover, Mr. Ratner's argument is based on the false assump- 
tion that all the Court of Appeals said, on remanding, was "there 
remains only the matter of ascertainment of the value of the benefits 
to the International and its membership." But the whole sentence and 
its footnote must be read: 


y/ Not three years, as Mr. Ratner states. This case was begun in 
March 1960. Mr. Ratner’s appearance was first entered June 28, 
1960. He was paid for all services rendered prior to April 18, 1961, 
and it is only the fees for the period from that date to January 25, 
1962, that are in issue. 
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"For the reasons but upon the basis previously treated, 
there remains only the matter of ascertainment of the 
value of the benefits to the International and its member- 


ship to predicate whatever award the District Court 
equitably shall determine to be due. 17 7/ [Emphasis 
supplied] 


iy Cf. Angoff v. Goldfine, supra note 10, 


270 F.2d at 188-93; Wyoming Ry, Co. v. 
Herrington, 183 F.2d 1004, 1006-1007 (10 
Cir. 1947); Blackhurst v. Johnson, 72 F.2d 
644, 648 (8 Cir. 1934)." 2/ 


(Slip op., p. 12, 335 F.2d 691, 697) 
The "Basis previously treated" is "quantum meruit" (slip op., p. 9, 
335 F.2d at 696): what does Mr. Ratner reasonably deserve to have 
for his labors. In the context of the opinion of the Court of Appeals, 
of course, this means that what Mr. Ratner deserves to ‘have for his 
labors will bear some relationship to the value of the benefits re- 
ceived by the Union. But how can Mr. Ratner claim that he reason- 
ably deserves a fee, for 1900 hours work, of $1,000,000 ($526.00 per 
hour) or $3,000,000 ($1578.00 per hour): This would certainly be 
neither "quantum meruit" nor equitable in any sense of the word. It 
would be grossly unconscionable. The sheer effrontery of seeking 
such a fee award 3 is unmatched by anything in our experience at 
the bar. . 

The petition for rehearing should be denied. 


2/ These cases are all discussed in our Memorandum filed herein 
August 17, 1964, in opposition to the Motion for Assessment of Fee, 
at pages 8-12. 


3/ See also Mr. Bernstein's argument to this Court on October 21, 


1964, that Mr. Ratner's fee should be the same whether he spent 100 
hours or 20,000 hours on the case (Tr. 49) or whether he spent 100 
hours or 1,000,000 hours on the case (Tr. 50). 
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I. 

While we submit that Mr. Ratner has not shown any basis for being 
granted a rehearing, we wish to be clear that our opposition to 
Mr. Ratner's petition is no indication that we are not aggrieved by the 
Court’s Memorandum Opinion of November 4, 1964. 

We respectfully take exception to those portions of the Court's 
Memorandum Opinion which appear to give Mr. Ratner exclusive credit 
not only for the holding of the Union convention in January 1962, but 
also for what his clients, without help from him, were able to achieve 
at the convention politically; and to the Court's disregard of the fact 
that had the Court-ordered convention not been held in January 1962, a 
convention was in any event scheduled to be held in the fall of that same 
year. Ct. App. slip op., p. 6, fn. 7, 335 F.2d 691, 694. 

We respectfully take exception to the Court's failure to consider 
or follow those equitable guides which the courts have held must be 
followed in setting fees in cases of this sort and to which our Court of 
Appeals specifically adverted in remanding this case. See footnote 17 
on page 12 of the slip opinion of the Court of Appeals, 335 F.2d 691, 
697. Among those disregarded factors are: 

(1) The amount of recovery; 

(2) the time fairly required to be spent on the case by 
Mr. Ratner; 

(3) the prevailing rate of compensation for attorneys; and 

(4) the contingent nature of the work and accompanying risk 
of wasting hours of work, overhead, and expenses. 

Unless these factors are given due regard and taken into account, 
“quantum meruit * * * the rule which, [the Court of Appeals was | sat- 
isfied, must be applied in an ascertainment of [the] value” of 

Mr. Ratner’s services (slip op., p. 9, 335 F.2d at 696), has been mis- 


applied. For quantum meruit means as much as Mr. Ratner reason- 
ably deserved to have for his labors and, as the cases uniformly hold, 
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that cannot be ascertained without giving appropriate weight to the 
foregoing factors among others. 

We respectfully take exception to the Court's failure to set this 
matter down for a full evidentiary hearing at which the facts could be 
developed upon which an equitable award of fees could be based. 

We respectfully take exception to these matters and others, but we 
do not make them the basis of our own motion for rehearing because we 
do not consider it the office of such a motion to reiterate arguments 
already made. If a rehearing is granted, however, it is our intention 
to press all these arguments again. 

In addition, we respectfully take exception to the 12-1/2 per cent 
factor, applied by the Court to the Union's average annual income, as 
excessive. 

OL 
Mr. Ratner’s petition for rehearing should be denied. 
Respectfully submitted, 
SHER, OPPENHEIMER & HARRIS 


_ By Abraham J. Harris 
Attorneys for Bakery and 
Confectionery Workers 
International Union of America 


[Certificate of Service 
18 November 1964] 
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[Filed Dec. 8, 1964] 
Civil Action No. 686-60 


and 
Civil Action No. 2400-60 


ORDER [Proposed] 


The Court having fully considered, and by its memorandum opin- 
ion of November 4, 1964, adjudicated, the motion of Mozart G. Ratner 
for assessment of fee in accordance with mandate, now therefore, it is 
by the Court this day of December, 1964, 

ORDERED 

1. That the judgment entered November 6, 1962, against the 
named plaintiffs be and remain in full force and effect; 

2. That judgment be and the same is hereby granted against the 
entire membership of the Bakery and Confectionery Workers Interna- 
tional Union of America, and the defendant Bakery and Confectionery 
Workers International Union of America, jointly and severally, in the 
sum of $60,559.29, together with interest thereon from February 7, 
1962; ; 

3. Except as provided in paragraph 4, iafra, payment of the 
aforesaid judgment for $60,559.29 will discharge (a) the plaintiffs 
herein; (b) the Bakery and Confectionery Workers International Union 
of America; (c) the entire membership of the Bakery and Confection- 
ery Workers International Union of America; and (d) the plaintiffs in 
Alvino, et al. v. Bakery and Confectionery Workers International Union 
of America, et al., C. A. No. 2400-60, of and from any and all obliga- 
tions for payments of fees or disbursements earned or incurred or 
claimed to be earned or incurred by Mozart G. Ratner, Dickstein & 
Shapiro, and any and all attorneys associated with them or any of them 
in this case or in the said case of Alvino v. Bakery and Confectionery 
Workers International Union of America, 

4. That this Order shall have no bearing upon any claim for fees 
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on account of services incident to the motions herein heard by the 
Court on September 28, 1962 or any proceedings resulting therefrom, 
no such claim presently being pending before the Court. | 


JUDGE 


No objection to form 
BERNSTEIN, KLEINFELD & ALPER 
By Sheldon E. Bernstein 


[Certificate of Service 
3 December 1964] 


[Filed Dec. 8, 1964] 


Civil Action No. 686-60 
: and 
Civil Action No. 2400-60 


MEMORANDUM OBJECTING TO FORM OF ORDER 


The Bakery and Confectionery Workers International Union of 
America objects to the form of the Order submitted in the above mat- 
ter by Sheldon E. Bernstein, Esquire. 

1. Paragraph 2 of the proposed Order includes interest from 
February 7, 1962. There is no basis in law or in the Court's Opinion 
of November 4, 1964 for awarding interest on the amount of the judg- 
ment except from the date of judgment. Therefore, the reference to 
interest should be excluded from the Order. 

2. Paragraph 4 of the proposed Order contains provision as to 
which the Order "shall have no bearing." The Order of Court has no 
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bearing upon any matters which were not adjudicated by the Court. 
Paragraph 4 adds nothing to the proposed Order except confusion. 
Respectfully submitted, 


SHER, OPPENHEINER & HARRIS 


By Abraham J. Harris 
Dated December 4, 1964 


[Certificate of Service 
4 December 1964] 


[Filed Dec. 8, 1964] 


Civil Action No. 686-60 


and 
Civil Action No. 2400-60 


ORDER 


The Court having fully considered, and by its memorandum opin- 
ion of November 4, 1964, adjudicated, the motion of Mozart G. Ratner 
for assessment of fee in accordance with mandate, now therefore, it 
is by the Court this 8th day of December, 1964, 

ORDERED 

1. That the judgment entered November 6, 1962, against the 
named plaintiffs be and remain in full force and effect; 

2. That judgment be and the same is hereby granted against the 
entire membership of the Bakery and Confectionery Workers Interna- 
tional Union of America, and the defendant Bakery and Confectionery 
Workers International Union of America, jointly and severally, in the 
sum of $60,559.29; 

3. Except as provided in paragraph 4, infra, payment of the 
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aforesaid judgment for $60,559.29 will discharge (a) the plaintiffs 
herein; (b) the Bakery and Confectionery Workers International Union 
of America; (c) the entire membership of the Bakery and Confection- 
ery Workers International Union of America; and (d) the plaintiffs in 


Alvino, et al. v. Bakery and Confectionery Workers International 
Union of America, et al.; C. A. No. 2400-60, of and from any and all 
obligations for payments of fees or disbursements earned or incurred 
or claimed to be earned or incurred by Mozart G. Ratner, Dickstein & 
Shapiro, and any and all attorneys associated with them or any of them 
in this case or in the said case of Alvino v. Bakery and Confectionery 


Workers International Union of America. 
/s/ Edward A. Tamm 
No objection to form JUDGE 
SHER, OPPENHEIMER & HARRIS 
By: /s/ Abraham J. Harris 


[Certificate of Service 
4 December 1964] 


[Filed Dec. 21, 1964] 
Civil Action No. 686-60 


ORDER 


Upon consideration of the petition for rehearing filed herein 
November 13, 1964, it is this 21st day of December, 1964, 


ORDERED that the said petition be, and the same hereby is 
denied. 


HARRY M. HULL, Clerk 


Edward A. Tamm é 
Presiding Judge By /s/ Virginia Dyer 
Deputy Clerk 


[Filed Dec. 28, 1964] 
Civil Action No. 686-60 


and 
Civil Action No. 2400-60 
NOTICE OF APPEAL 


Notice is hereby given this 24th day of December, 1964, that 
MOZART G. RATNER hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 8th day of December, 1964, in favor of MOZART G. 
RATNER against the entire membership of the Bakery and Confection- 
ery Workers International Union of America and the Bakery and Con- 
fectionery Workers International Union of America, jointly and sever- 
ally, inasmuch as said judgment denies the said Mozart G. Ratner the 
full recovery to which he is entitled and therefore is, in truth and in 
fact, a judgment against said Mozart G. Ratner and in favor of the en- 
tire membership of the Bakery and Confectionery Workers International 
Union of America. 


BERNSTEIN, KLEINFELD & ALPER 


By: Sheldon E. Bernstein 
Attorneys for Mozart G. Ratner 
[Notification] 


[Filed Jan. 7, 1965] 
CIVIL NO. 3600-60 694-60 


NOTICE OF APPEAL 


Notice is hereby given this 7th day of January, 1965, that Bakery 
and Confectionery Workers International Union of America hereby ap- 
peals to the United States Court of Appeals for the District of Colum- 
bia from the judgment of this Court entered on the 8th day of Decem- 
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ber, 1964 in favor of Mozart G. Ratner against said Bakery and Con- 
fectionery Workers International Union of America, and the entire 
membership of the Bakery and Confectionery Workers International 
Union of America, jointly and severally. 
/s/ Abraham J. Harris 
Attorney for Bakery and 
Confectionery Workers 


International Union of 
America 


[Service] 


[Filed January 13, 1965] 


Civil Action No. 686-60 


ORDER 
Upon consideration of the motion of Bakery and Confectionery 
Workers International Union of America to correct the judgment 
entered herein on December 8, 1964 in favor of Mozart G. Ratner, 
it is by the Court this 13th day of January 1965 
ORDERED that the said judgment be corrected so as to eliminate 
from the caption thereof the reference to Civil Action No. 2400-60. 


/s/ Edward A. Tamm 
Judge 
Consented to: 
SHER, OPPENHEIMER & HARRIS 


By /s/ Abraham J. Harris 
Attorneys for Bakery and Confec- 
tionery Workers International Union 


BERNSTEIN, KLEINFELD & ALPER 


By /s/ Paul H. Mannes 
Attorneys for Mozart G. Ratner 


[Filed January 13, 1965] 


Civil Action No. 2400-60 


ORDER 

Upon consideration of the motion of Bakery and Confectionery 
Workers International Union of America to correct the record herein, 
it is by the Court this 13th day of January 1965 

ORDERED that the judgment entered by the Court on December 8, 
1964 in favor of Mozart G. Ratner in the case styled Ermin Moschetta 
et al. v. James G. Cross et al., Civil Action No. 686-60, which judg- 
ment bears the Civil Action number of this action as well as that of 
the said Moschetta action, be stricken from the record in this action 
and from the docket of the Court in this action. 


/s/ Edward A. Tamm 
Judge 
Consented to: 
SHER, OPPENHEIMER & HARRIS 


By /s/ Abraham J. Harris 
Attorneys for Bakery and Confec- 
tionery Workers International Union 


BERNSTEIN, KLEINFELD & ALPER 


By /s/ Paul H. Mannes 
Attorneys for Mozart G. Ratner 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether an award of fees (plus expenses) representing a cost 
of less than one dollar per member and less than two percent of the value 
of each member's equity in the net assets of the Union, exclusive of 
membership equities in Union pension and welfare funds, arrived at by 
computing 12-1/2 percent of only one year's gross annual Union dues, 
is consonant with the mandate of this Court in Bakery and Confectionery 
Workers International Union of America v. Ratner, 335 F.2d 691 (1964) 
that appellant's services "are to be measured in terms of value of the 
benefits afforded to the International and its membership" (335 F.2d at 
696) and a commensurate fee awarded. 


2. Whether the court below erred in refusing to award interest 
from the date of appellant's discharge. 


3. Whether the court below erred in refusing to continue in effect 
the provision in the prior decree reserving appellant's right at an ap- 
propriate time to apply for counsel fees for successful prosecution of 
the motion for appointment of independent counsel and for the fee liti- 


gation. 


(iii) 
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Anited States Court of eippeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19135 


MOZART G. RATNER, 
Appellant 


BAKERY AND CONFECTIONERY WORKERS | 
INTERNATIONAL UNION OF AMERICA, 


Appellee 


Appeal From Order and Judgment of the 
United States District Court for 
the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from an order and judgment of the United States 
District Court for the District of Columbia entered December 8, 1964, 
on remand from this Court in No. 17,655, Bakery and Confectionery 
Workers International Union of America v. Ratmer, 335 F.2d 691. The 
judgment on remand limits appellant's counsel fee to $60,559. 29 (J.A. 
54-55). 


A timely motion for rehearing (J.A. 43-47) was denied December 
21, 1964 (J.A. 55). Notice of Appeal was filed January 2, 1965 (J.A. 56). 
This Court has jurisdiction under 62 Stat. 929 (1948), 28 U.S.C. § 1291. 
Jurisdiction of the District Court was initially invoked under Sec. 501(a) 
and (b) of the Labor Management Reporting and Disclosure Act, 1959,7 
72 Stat. 415 (1958) 28 U.S.C. § 1331(a) and Sec. 11-306 of the District of 
Columbia Code, 19 Stat. 253 (1877) as amended. 


STATEMENT OF THE CASE 


To aid informed effectuation of the remand in No. 17,655 for assess- 
ment of fees, appellant submitted, and the court below found (J.A. 42e), 
pertinent economic facts officially reported by the Union to the United 
States Department of Labor (J.A. 11, n. 1)2 Between 1959 and 1962, the 
Union’s membership fluctuated between 71,000 and 66,000; its net worth 
between 4.8 million and 3.1 million dollars; its annual dues (at $15 per 
year per capita) between 1.65 million and 994 thousand dollars; its officer 
pension plan from 229 to 782 thousand dollars; its welfare fund from 3.15 
million to 4.8 million dollars, and its pension fund grew from 18 million 
to 41 million dollars (see particularly summary table, J.-A. 11). 


Appellant prayed that the court appraise the monetary value of the 
penefits conferred in the light of the foregoing economic facts and, in 
accordance with traditional equitable principles in salvage and other 
contingent benefit cases, award an equitable portion thereof as appel- 
lant's fee (J.A. 1-15, 31-42). 


173 stat. 535 (1959), 29 U.S.C. § 501() and (>) 


a For the convenience of the Court in considering this appeal, appellant has 
lodged with the Clerk six folders containing a copy of the briefs and Joint 
Appendix in No. 17,655. The Joint Appendix herein contains the Order of 
the District Court filed November 4, 1964; appellant's Motion for Assess- 
ment of Fee in Accordance with Mandate, and supporting documents — ap- 
pellee’s Memorandum in Opposition, appellant's reply, appellant's Petition 
for Rehearing, the opposition thereto, the order denying rehearing, the form 
of orders proposed by respective counsel and related memoranda, and the 
Notice of Appeal. 


The court below credited appellant (J.A. 42d), with restoring to the 
membership "an honestly and efficiently administered union operated 
through leadership selected by democratic process," thereby not only 
protecting "the Union funds from further misuse," but restoring "the 
confidence of the members, and even of the public, in the Union's sub- 
sequent operation" (J.A. 42f). 


- The court equated the value of that restoration with the value of 
membership in a responsive, responsible union. Unaccountably, how- 
ever, and without any explanation, it appraised that value as equal to 
only one year's dues. The court disregarded the fact that, without ju- 
dicial protection of democratic internal reform, the membership could 
not have achieved self-government except by secession (in the wake of 
the locals which escaped Cross' domination by forming the rival Ameri- 
can Bakery and Confectionery Workers Union - ABC) — a course which 
would not only have entailed forfeiture of the members' equity in BCW, 
but which BCW officers threatened would also entail "loss of pension 
and welfare benefits of the individual members as well as the loss of all 
local assets." Crocker v. Weil, 227 Ore. 260, 268, 361 P.2d 1014, 1018 
(1961). Despite appellant's preservation and protection of these values, 
the court below expressly pretermitted the members’ equity in Union 
assets, as well as in Union pension funds and welfare funds, on the un- 
explained assumption that such equities are "not as accurate an index 
of the value of membership . . . as the amount actually periodically 
paid into the Union as members" dues" (J.A. 42f). 


In addition, the court failed to explicate why dues for only one year 
is an "accurate measure" of the values of Union membership, or why 
12-1/2 percent of that index figure should be considered an equitable 
apportionment to the counsel-salvor, despite precedent and practice 
which allots a much larger percentage (J.A. 42f). The only clue to 
its thinking is the statement (J.A. 42g) that the "figure" produced by 
its formula (after deducting fees paid by the individual plaintiffs for 


services prior to the billing period in issue) "is within 8% of the fee 
established in the agreement under which the named plaintiffs originally 
retained Mr. Ratner and his associates". 


In crediting payments by the individual plaintiffs during prior billing 
periods against the liability of the International Union and the entire 
membership (J.A. 42g), the court below treated the liability of the 
individual plaintiffs as interchangeable with that of the Union and the 
entire membership. It thereby disregarded this Court's holding that 
the liabilities of the plaintiffs and of the membership are entirely 
separate and distinct, the one being a legal obligation stemming from 
the retainer contract requiring an hour's pay for an hour's work with- 
out regard to results achieved, the other being an equitable obligation 
wholly contingent upon and measured entirely by the success, if any, 
achieved. By fusing the two, the court below frustrated and defeated 
the object of the remand. 


In entering final judgment, the court below compounded the fore- 
going errors by (1) refusing to award interest against the International 
and its membership from the time the International took over prosecu- 
tion of the case (335 F.2d at 694), and (2) refusing to continue in effect 
the express reservation in paragraph 3 of the prior decree (J.A. 111 in 
No. 17,655) of appellant's right at an appropriate time to apply for coun- 
sel fees for the benefits conferred by successfully prosecuting the mo- 
tion for appointment of independent counsel and for establishing the li- 
ability of the Union and its membership for appellant's counsel fees, 
although it retained the provision that "payment of the judgment... will 
discharge (a) the plaintiffs herein; (b) the Bakery and Confectionery 
Workers International Union of America; (c) the entire membership of 
the Bakery and Confectionery Workers International Union of America; 
and (d) the plaintiffs in Alvino, et al. v. Bakery and Confectionery 
Workers International Union of America, et al., C.A. No. 2400-60, of 
and from any and all obligations for payments of fees or disbursements 


5 


earned or incurred or claimed to be earned or incurred by Mozart G. 
Ratner, Dickstein & Shapiro, and any and all attorneys associated with 
them or any of them in this case or in the said case of Alvino v. Bakery 
and Confectionery Workers International Union of America." ' (J.A. 54- 
55). 


SUMMARY OF ARGUMENT 


The court below appears to have adopted a measure calculated to 
produce a fee commensurate with that called for by the retainer agree- 
ment, rather than one reflecting the value of the benefits redounding to 
the Union and its membership from appellant's success. 


A measure consonant with this Court's opinion and mandate would 
necessarily recognize that restoration of the membership's "ability to 
attain" (English v. Cunningham, 106 U.S. App. D.C. 70, 76, 269 F.2d 
517, 523 (1959) cert. denied 361 U.S. 897, 905) internal democracy and 
protection of its assets and pension and welfare funds against illegal 


officer domination and fraud is a lasting, not ephemeral, benefit which 
cannot be evaluated in terms of a mere one year's dues. It would nec- 
essarily be based on recognition that the only alternative to restoration 
of internal democracy by litigation was secession, a course which would 
have entailed forfeiture of members' interest in the Union's assets, as 
well as in the health and welfare funds, and would probably have entailed 
destruction of BCW itself. 


The court additionally erred in refusing to award interest on the 
fee which, although unliquidated in amount, became due and owing at the 
time of appellant's discharge, and in refusing to reserve appellant's 
right to fees for work performed after the billing period here in issue, 
while providing in the judgment that its payment should operate as a 
total discharge. 


ARGUMENT 


Il. The Court Below Used an Erroneous 
Measure of Value 


The approach of the court below appears to be premised, as appellee's 
explicitly was (see transcript of oral argument below, p. 27), upon the 
assumption that any computation resulting in an award substantially 
larger than the fee contract would be inequitable because it would give 
appellant a windfall. We submit that such an assumption is incompati- 
ble with the rationale of this Court's opinion, namely, that since the li- 
ability of the International and the membership was entirely contingent 
upon success, the fee award as against it must be measured entirely 
by the value to the membership of appellant's achievement, and not by 
the retainer contract with the named plaintiffs. 


We read this Court’s opinion as foreclosing consideration of the 
retainer agreement as a limiting factor. This Court stated explicitly 
that the "value of the legal services so rendered [measured in terms of 
the achievement] may be even greater than a computation based upon 
the scale provided in the retainer agreement" (slip op., p. 9, 335 F.2d 
at 696). Furthermore, it clearly implied that computation on the latter 
scale produces a figure inadequate “under traditional equitable princi- 
ples” because the resulting award can be discharged by "an assessment 
of less than one dollar per member” (slip op., p. 10, 335 F.2d at 696, 

n. 12 and accompanying text). 


Assumption that the fee to be awarded against the Internat ional and 
its membership should be commensurate with the fee called for by the 
contract with the named plaintiffs is also incompatible with this Court's 
holding (slip op., pp. 8-9, 335 F.2d at 695-696) that appellant's billings 
based upon that contract did not reflect his appraisal of the value of his 
services on a quantum meruit basis and therefore cannot be considered 
an index of that value. 


The notion that appellant is not entitled to compensation from the 
Union and the membership independent of and in addition to that con- 
tracted for with named plaintiffs; that he can only receive compensation 
from the former in lieu of the contracted compensation, is inconsistent 
not only with this Court's opinion but also with Paris v. Metropolitan 
Life surance Co., 94 F. Supp. 792, 795-796 (S.D.N.Y. 1947) (Rifkind, 
J.), approved and followed in Powell v. Pennsylvania Railroad Co., 267 
F.2d 241, 246 (3d Cir. 1959), where counsel retained and paid by the 
Union, who established a back pay fund for some of its members, was 
awarded an additional fee of 31-1/2 percent of that fund, because "it is 
fair that those who benefited from the efforts of [counsel] should share 
in the burden."" 94 F. Supp. at 796. 


If, as the court below on remand assumed, the entire legal effort to 
restore the membership's "ability to attain” (English v. Cunningham, 
106 U.S. App. D.C. 70, 76, 269 F.2d 517, 523 (1959) cert. denied 361 U.S. 
897, 905) union democracy from its inception in 1959 through its culmi- 


nation in January, 1962, should be considered as a unit, the consequence 
is not that the fee obligation of the International and its membership as 
a whole should be reduced by the amount paid by the named plaintiffs for 
pre-March, 1961 services; it is rather that the named plaintiffs should 
be permitted to credit the payments they made against their aliquot 
share of the total fee obligation. Paris v. Metropolitan Life Ins. Co., 94 
F. Supp. 792, 796; 94 F. Supp. 356, 358; see also J.A. 33-34 in No. 
17,655. 


As a practical matter, the result below defeats what we conceive to 
have been this Court's purpose — to provide an incentive for achieve- 
ments such as appellant's by awarding a fee commensurate with the 
value derived by the beneficiaries from his success. Appraisal of that 
value at 12-1/2 percent on a mere one year's dues — giving a fee typi- 
cal of run-of-the-mill, noncontingent litigation — will discourage rather 
than encourage "appetite for effort in [trade union] therapeutics." 
Angoff v. Goldfine, 270 F.2d 185, 192 (Ist Cir. 1959); Denney v. Phillips 
& Buttendorf Corporation, 331 F.2d 249 (6th Cir., 1964). 


Moreover, appraisal on that basis is wholly arbitrary and unreason- 
able because it bears no relation whatever to the equities which appellant's 
success restored to members’ control and enabled them to safeguard 
against future officer domination and breach of trust and disregards the 
fact that the benefits so conferred upon the institution and its members 
are permanent, not ephemeral. 


One year's dues may, at best, be thought to measure the value of 
honest unionism for one year. But the displacement of dictatorship with 
democracy and the installation of constitutional safeguards against offi- 
cer domination and fraud is not dissipated in one year. Those values 
permeate the institution and redound to every member as long as the 
institution survives. Without their restoration, as the secession of BCW 
locals to form ABC shows, many locals would no doubt have disaffiliated 
after 1959 and BCW probably could not have survived. Hershey Choco- 
late Corporation, 121 NLRB 901 (1958); Mayer, A House Divided - The 
Schism Doctrine, 22 Ohio St. L.J. 154 (1961). 


The value to its members of a trade union's survival obviously can- 
not be measured in terms of one year's dues. Seniority rights under 
union contracts; rights and benefits under union pension and welfare 
funds; contractually negotiated future improvements in wages, hours 
and working conditions; the very bargaining position which makes these 
and other benefits possible, depends upon continuity and survival of the 
Union itself. Even schism, let alone disintegration, destroys the inter- 
ests of the members in these values. Mayer, op. cit. supra. Therefore, 
it is the sum total of these values which must be used in this case to 
measure the benefit conferred by their preservation. 


IL The Court Below Erred in Denying Interest. 
It is well established that an attorney who is discharged and forced 
to sue for his fee is entitled to interest on the award from the date of 
his discharge, even where the amount owing is unliquidated and subject 


to judicial determination. Stoddard v. Sagal, 86 Conn. 346, 350, 85 Atl. 
519, 520 (1912); Huntley v. Baya, 135 So. 2d 248 (Fla. 3d Dist. App.) 
cert. denied, 143 So. 2d 492 (1962); Katz v. Nichols, 48 NYS 2d 640, 
641-642 (Sup. Ct. 1944); Kramer v. Wilson, 226 S.W.2d 675, 679-680 
(Tex. Civ. App. 1950); 7Am Jur. 2d, Attorneys at Law § 251; D.C. Code 
(1961 ed.), 28-2708. 


IIL In View of Retention of the Discharge Provision, 
the Court Below Erred in Striking the Explicit 
Reservation of Fees for Post-January 


1962 Litigation 

Appellant is clearly entitled to compensation from appellee for 
successfully prosecuting the motion for appointment of independent 
counsel (Milone v. English, 113 U.S. App. D.C. 207, 212, 306 F.2d 814, 
819 (1962)), and for conducting the litigation necessary to recover his 
counsel fees (Sprague v. Ticonic National Bank, 110 F.2d 174, 176-177 
(1st Cir. 1940); Pavis v. Metropolitan Life Ins. Co., 94 F. Supp. 356 
(S.D.N.Y. 1950); McCormick, Damages, Section 66, p. 246 (1935). 


A provision expressly reserving appellant's right to apply for such 
fees at an appropriate time was inserted in the original order to assure 
that the discharge provision of the judgment would not foreclose appli- 
cation. Under these circumstances, the refusal of the court below to 
retain the reservation may operate as a foreclosure. This would, of 
course, deprive appellant of valuable rights in violation of due process. 
The discharge provision of any judgment to be entered should clearly 
state that it is limited to pre-February, 1962, services. 


Le , 
This reservation was not challenged in the appeal in No. 17,655 or affected 


by remand therein. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that this 
Court should determine, onthe basis of the entire record, the monetary 
value of the benefit to the International and its membership resulting 
from appellant's services andthe appropriate percentage thereof which 
should be awarded to appellant and, upon such determination, reverse 
the judgment below with instructions to enter an order against appellee 
for the sum to be derived by such computation, plus interest from the 
date of appellant's discharge, reserving appellant's right at the proper 
time to apply for appropriate compensation for successful prosecution 
of the independent counsel and fee motions. 


Respectfully submitted, 
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Statement of Questions Presented. 


4. Whether the District Court correctly ascertained 
the value of the benefits to the union from Mr. Ratner’s 
legal services without requiring an evidentiary hearing or 
giving detailed consideration to such factors as the actual 
results achieved, the work done and time spent, and the 


non-contingent nature of the fee arrangement. 


9. Whether in a suit against a union and its officers 
under section 501(b) of the Labor Management Reporting 
and Disclosure Act (Landrum Griffin Law), 73 Stat. 535 
(1959), 29 U.S.C. §501(b), a fee may be awarded to counsel 
for the plaintiffs out of union assets, where no monetary 
recovery has been obtained for the union.® 


® This question was decided adversely to the union in the earlier 
appeal (No. 17,655). It is repeated here but not otherwise pressed 
solely to preserve the union’s position on the issue should there be 
further proceedings in the case. 
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Appellant, 
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InrernationaL Union oF AMERICA, 
Appellant, 
v. 
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Appellee. 


APPEALS FROM ORDER AND JUDGMENT OF THE 
UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE IN NO. 19,135 AND 
APPELLANT IN NO. 19,153. 


Jurisdictional Statement. 


This is an appeal by the Bakery and Confectionery 
Workers International Union of America (Appellant in 
Xo. 19.133) from the order of the United States District 
Court for the District of Columbia entered December 8, 
1964 granting judgment to Mozart G. Ratner (Appellee in 
Xo. 19.133) for counsel fees and expenses in the amount of 
$60,559.29 (J. A. 54-55).* Notice of appeal was filed Janu- 
ary 7.1965 (J. A. 56-57). Mr. Ratner earlier appealed, in 
Xo. 19.135 from the same order having filed his notice of 
appeal on December 28, 1964 (J. A. 56). This proceeding 
stems from an action. still pending, for an accounting and 
other relief brought by local union officers against officers 
of their international under section 501(a) and (b) of the 
Labor Management Reporting and Disclosure Act, 1959, 
73 Stat. 535 (1959), 29 U. S. C. $501 (a) and (b). This Court 
has jurisdiction to review the order and judgment of the 
District Court under 62 Stat. 929 (1948), 28 U. S. C. §1291. 


Original jurisdiction of the District Court was invoked 
under section 501(a) and (b) of the LMRDA, 28 U. S. C. 
§1331, and section 11-306 of the District of Columbia Code. 


Statute Involved. 


Section 501(b) of the Labor Management Reporting 
and Disclosure Act, 1959, 73 Stat. 535 (1959), 29 U.S. C. 
§501(b) provides: 


“Fiduciary Responsibility of Officers of Labor 
Organizations 


(b) When any officer, agent, shop steward, or rep- 
resentative of any labor organization is alleged to 
have violated the duties declared in subsection (a) 
and the labor organization or its governing board or 
officers refuse or fail to sue or recover damages or 


* Reference is to the joint appendix on this appeal. References 
to the joint appendix on the prior appeal (No. 17,655) are indicated 
as ai 1st Af JA 
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secure an accounting or other appropriate relief 
within a reasonable time after being requested to 
do so by any member of the labor organization, such 
member may sue such officer, agent, shop steward, 
or representative in any district court of the United 
States or in any State court of competent jurisdic- 
tion to recover damages or secure an accounting or 
other appropriate relief for the benefit of the labor 
organization. No such proceeding shall be brought 
except upon leave of the court obtained upon verified 
application and for good cause shown, which applica- 
tion may be made ex parte. The trial judge may 
allot a reasonable part of the recovery in any action 
under this subsection to pay the fees of counsel prose- 
cuting the suit at the instance of the member of the 
labor organization and to compensate such member 
for any expense necessarily paid or incurred by him 
in connection with the litigation.”’ 


Statement of the Case. 


In its opinion on the prior appeal (No. 17,655), this 
Court observed that Mr. Ratner and his associates had 
been ‘paid substantial legal fees and expenses”” amounting 
to over $70,000 ‘‘for the period up to April 18, 1961." It 
therefore instructed the District Court to determine the 
‘<value of the benefits to the International and its member- 
ship’? from Mr. Ratner’s services ‘tfor the period from 
April, 1961 through January 25, 1962°" (335 F. 2d at 695, 
697). The rule was “quantum meruit’’; the ‘‘standard”’ 
was ‘‘reasonableness’” (335 F. 2a at 696). The District 
Court's error was in relying exclusively on the retainer 
agreement to fix the compensation, Its findings, however, 
as to the specific benefits conferred were approved (335 
F. 2d at 695). These were: 


“ (a) A court-ordered convention conducted in 
accordance with the lawful provisions of the Union’s 
Constitution ; 


(b) Court orders protecting intra-Union pre- 
convention political activity from illegal officer 
restraint and reprisal; and 


+ 


(c) Court proceedings to enforce this Court’s 
orders, as aforesaid’.’’ 


These were plainly ‘‘non-monetary’’ benefits. Mr. Rat- 
ner referred to them in his brief on the earlier appeal as 
‘‘incorporeal membership rights which cannot be meas- 
ured in money.” 

Following remand, Mr. Ratner took a new direction in 
his fee application. He argued that this Court had ruled 
out consideration of ‘‘time and effort’’ and similar factors 
in computing his compensation (J. A. 4-5, 8, 36-39). The 
situation, he contended, should be viewed as if ‘‘the Union 
as a whole has been stolen from its membership”? (J. A. 
S). His achievement was ‘‘tantamount to recapture and 
salvage of the union itself’? (J. A. 10a). He should be 
credited with ‘‘restoration of the union to its membership,”’ 
and his fees measured by the ‘‘value of . . . the res sal- 
vaged’’, which equals the ‘‘value of the union itself” 
(J. A. S). In this manner, without affidavits or offer of 
testimony, he sought to transpose the difficult task of evalu- 
ating non-monetary benefits into a problem of physical 
appraisal, i.e., putting a dollar value on the total union 
(J=-S:, 10-12): 

Mr. Ratner’s contentions on this appeal are a muted 
version of his contentions below. Here, as below, he does 
not request a specific amount for his fee, but asks this 
Court, as he asked the District Court, to fix the ‘‘monetary 
value.’’ Spurning the District Court’s award as ‘‘typical”’ 
for ‘‘non-contingent litigation.’’ he claims far more as 
“‘eounsel salvor’’ to be credited with averting probable 
‘“‘destruction of BCW itself’? and ‘‘forfeiture’’ of the 
members’ interests in its assets. 

Mr. Ratner’s disagreement with the District Court is 
one of dollars not doctrine. For the District Court essen- 
tially followed the approach he laid out. It accepted the 
view that at the commencement of the litigation the inter- 
national was a ‘‘thoroughly discredited union”’ (J. A. 42d); 
and suggested its effectiveness ‘‘as a bargaining agent’? was 
impaired (J. A. 42d). It concluded that the litigation 
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resulted in ‘‘purging the offending officer (Cross) and 
restoration of the Union to the control of its members, with 
a resulting re-establishment of the Union as a reputable 
representative of its members’”’ (J. A. 42d). 

The District Court frankly acknowledged that ‘‘intan- 
gible benefits accruing to the Union members by this action 
are difficult to evaluate in terms of dollar value,’’ and that 
tangible benefits ‘‘blend into and merge with the intan- 
gibles’’ making distinction difficult (J. A. 42f). It never- 
theless adopted a generalized formula based on 1214% of 
the gross annual per capita payments made to the inter- 
national from members’ dues as a ‘‘fair, reasonable and 
realistic’’ measure of fees (J. A. 42f). 

Mr. Ratner considers the District Court niggardly in 
evaluating benefits ‘‘in terms of a mere one year’s dues”’ 
which reportedly fail to provide an ‘incentive for achieve- 
ment’? or satisfy the ‘‘ ‘appetite for effort’.”’ But the 
District Court was most generous to Mr. Ratner—adopting 
a formula based on the gross annual dues income of the 
international without regard to what part, if any, con- 
stituted a net return. 

We contend that the District Court was too liberal and 
openhanded in its assessment of a fee against the inter- 
national for Mr. Ratner. In its manner of treatment of 
the central question of evaluating the benefits realized by 
the international from the litigation, the Court, erroneously 
we submit, relieved Mr. Ratner of any obligation of prov- 
ing the actual value to the international of the three con- 
ercte benefits found to have been conferred. These benefits 
were first set forth in the order and judgment prepared 
by Mr. Ratner and signed by the District Court as sub- 
mitted (J. A. 42b, Ist J. A. 109-111). The District Court 
also failed to require detailed consideration of the numerous 
factors usually taken into account in an equitable determi- 
nation of a fee (infra, Point I). 

The District Court in effect adopted Mr. Ratner’s 
position that his achievement should be measured in terms 
of generalized verbal formulations such as ‘‘tantamount 
to recapture and salvage of the union itself’? (J. A. 10a), 
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and ‘“‘value of the... res’’ (J. A. 8). The Court held that 
the litigation resulted in ‘re-establishment of the Union 
as a reputable representative of its members”’ and awarded 
Mr. Ramer an arithmetic percentage of the union’s gross 
annual income that exceeded the amount to which he would 
bare been entitled if the union’s obligation were determined 
by his retainer agreement (J. A. 42d, 42f-42¢). Con- 
clusory assertions such as ‘‘re-establishment of the 
union ...° are inviting in their simplicity but deceptive 
in their application. No specific thing has been re-estab- 
lished in this litigation nor has any ‘‘res’’ been recovered. 

The complaint does not allege, nor has it been shown, 
that the entire union was threatened with extinction by 
Cross or any other malefactor, or that the misdeeds com- 
plained of were such as to threaten the union with loss of 
its total assets. 

Not a particle of proof has been offered to support the 
suggestion that the union was deficient in its basic function 
as a collective bargaining representative, and that it failed 
its members in such underlying purposes as contract 
negotiations, grievance processing, promotion of sound 
fringe benefit programs, and maintenance of union stand- 
ards. Not a shred of fact has been brought forth suggest- 
ing that the industry pension and welfare funds were in 
any manner disadvantaged or jeopardized. 

The record is clear that no evidentiary showing of any 
kind was made by Mr. Ratner. His sole offering, aside from 
a@ memorandum of points and authorities, was copies of 
financial reports dating from 1959 to 1963 filed with the 
U. S. Department of Labor and available to anyone as 
public documents (J. A. 11, Appendix B*). These reports 
were presented in wholly unanalyzed and unevaluated 
format. They included not only reports filed by the union, 
but also reports of the industry pension and welfare funds 
and the officer pension plan (J. A. 11). Individual pages 
of the various reports were fastened together in helter- 


* Appendix B is part of the record on appeal which this Court 
has permitted to be filed without printing in the joint appendix. 
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skelter fashion so that pages from one were shuffled in with 
pages from another without order or sequence. 

Mr. Ratner sought to make sense out of this uncollated 
scramble by including in his points a table headed ‘‘Eco- 
nomic Facts of BCW International’’ (J. A. 11). The table 
consisted of bald figures extracted from the reports in 
completely uncritical fashion. They proved nothing as to 
the value of the benefits realized by the union from the 
litigation. The fact is, as established by the unchallenged 
affidavit of Leroy W. Viano, Administrator of the industry 
pension and welfare funds (J. A. 28-31), the funds are 
wholly independent trust entities unaffected by this litiga- 
tion and none of whose assets derives from or is owned or 
controlled by the union with the exception that the union 
makes insignificant contributions to the funds on behalf of 
its full-time employees in return for which the funds pro- 
vide coverage for the employees, the same as is done for 
employees of other contributing employers (J. A. 29-30). 
The District Court properly excluded the funds as factors 
to be considered in evaluating the benefits derived from 
Mr. Ratner’s services (J. A. 42e). 

What Mr. Ratner and the District Court failed to ac- 
knowledge is that Mr. Ratner’s employment to handle the 
litigation was the culmination, not the inception, of a per- 
vasive reform movement that had built up on all levels 
within the ranks of the international union. The reformers 
pressed for a convention early in 1962 because they were 
confident that they enjoyed majority support throughout 
the union. This litigation is an expression and not the 
determinative cause of reform within the international 
union, The union’s financial reports filed by Mr. Ratner 
illustrate the very significant point that the current inter- 
national president and secretary-treasurer and eleven of 
fourteen current vice presidents reported to hold office in 
1963 (all of them elected for four year terms at the 1962 
convention) were officers, representatives or employees of 
the international in 1961, i.e., prior to the convention (J. A. 
11, Appendix B, pp. 37, 38, 69). Thus, in the allegedly 
“salvaged”? and reconstituted international, mostly old 


ss 


faces remained at the helm—a graphic example of how 
successfully the reform movement had permeated all ranks 
of union officialdom prior to the convention. 


Statement of Points. 
POINT I. 


The District Court erred in fixing Mr. Ratner’s fee on 
the basis of unsupported generalizations arrived at without 
benefit of a hearing and without detailed consideration of 
equitable factors traditionally relied on such as the actual 
value of the results achieved, the work done and time 
spent, and the non-contingent fee arrangement. 


POINT II. 


Interest was properly disallowed by the District Court 
in its sound discretion and because the underlying claim was 


unliquidated. The form of the District Court’s order was 
otherwise proper. 


Summary of Argument. 


Granting that determining the amount of an attorney’s 
fee is largely discretionary with a District Court, the Court 
below nevertheless committed error in failing to conduct an 
evidentiary hearing in which the actual value of the bene- 
fits realized by the union from Mr. Ratner’s services could 
have been equitably determined on the basis of sworn 
testimony subject to cross examination. The Court was 
also wrong in failing to take into account specific factors 
normally evaluated in fixing a fee such as the time spent 
and work done, the concrete results achieved, and the non- 
contingent nature of the fee arrangement. An evidentiary 
hearing would have permitted lucid examination of these 
factors as well. Mr. Ratner should have been required to 
sustain the burden of proving the value of his services with 
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competent proof not permitted to rely alone on argument of 
counsel resulting in generalized findings which failed to 
establish the value of the services. 

The District Court properly disallowed interest which 
ordinarily is not payable on an attorney’s fee prior to 
judgment, particularly where an unliquidated amount is 
sought. 

The Court was also correct in refusing to include in its 
order a provision which would have preserved Mr. Ratner’s 
right to apply for additional fees for his present efforts 
in collecting the main fee and for making an application for 
appointment of independent counsel to pursue the account- 
ing phases of the litigation. Regarding the double fee, to 
require that attorneys be paid fees for pursuing fees would 
elevate fee claims to a privileged status and bestow on 
attorneys an economic advantage enjoyed by no other 
creditor. 

As for Mr. Ratner’s application to obtain court- 
appointed independent counsel, that does not merit a fee 
because it was (1) denied, (2) apparently motivated by Mr. 
Ratner’s self-interest, and (3) resulted in an increased 
financial obligation for the international. 


POINT lI. 


The District Court erred in fixing Mr. Ratner’s fee 
on the basis of unsupported generalizations arrived at 
without benefit of a hearing and without detailed con- 
sideration of equitable factors traditionally relied on 
such as the actual value of the results achieved, the 
work done and the time spent, and the non-contingent 
fee arrangement. 


This Court has observed that the determination of a fee 
lies ‘‘within the sound discretion of the District Court’’ 
Milone v. English, 113 U. S. App. D. C. 207, 212, 306 F. 2d 
814, 819 (1962). Wide acceptance has been accorded the rule 
that except to correct a patent injustice interference with 
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a District Court’s determination in fee matters is not war- 
ranted. Dumas v. King, 157 F. 2d 463, 466 (8 Cir. 1946); 
Pergament v. Kaiser-Frazer Corporation, 224 F. 2d 80, 83 
(6 Cir. 1955): Kimm v. Brecke. 130 F. 2d 687, 690 (S Cir. 
1942): United States v. Anglin & Stevenson, 145 F. 2d 622 
(10 Cir. 1944). 

Notwithstanding the range and diversity of the District 
Court's discretion in fee matters, its exercise in this case 
has been unsound to the detriment of the international 
union. The Supreme Court has admonished that courts 
should set a ‘‘shining example in the spending of other 
people’s money’’ for counsel fees. English v. Cunningham, 
361 T. S. 905, 910 (1959). The Court further stated in that 
case: 


“*\ court should be the most sensitive of fiduciaries. 
In sanctioning these and other expenditures it will 
be guided by frugality and not generosity.’’ 


We question whether the District Court has been the 
‘‘most sensitive of fiduciaries’’ with ‘‘frugality’’ its guide. 
To begin with, the Court should not have attempted to re- 
solve the fee dispute on the argument of counsel alone and 
conclusory findings as to the overall impact of the litiga- 
tion. A hearing should have been held in which witnesses 
for both sides would have been afforded the opportunity 
to testify under oath and subject to cross examination to 
the end that a full airing of all facets of the controversy 
would be had. We so urged the District Court (J. A. 21, 
26-27), and the cases indicate that hearings will be held 
when appropriate. Austrian v. Williams, 120 F. Supp. 900, 
907 (S. D. N. Y. 1953) ; Fittipaldi v. Legassie, 18 App. Div. 
2d 331, 338, 239 N. Y. S. 2d 792, 799 (4th Dept. 1963) ; 
Murray v. Kelly, 42 CCH Labor Cases 50, 175 (N. Y. Sup. 
Ct. 1961), mod. on other grounds, 14 App. Div. 2d 528, 217 
N. Y. S. 2d 146, aff’d, 11 N. Y. 2d $12 (1962). 

At such a hearing, Mr. Ratner would be put to his proof 
to establish the ‘‘value of the benefits’’ resulting from his 
services. He would have the burden of showing the value 
to the international of a ‘‘court-ordered convention’’ and 
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the other benefits found during the nine-month period 
April, 1961 through January 25, 1962. It would not be 
enough for him to say that the value was ‘‘tantamount’’ 
to something else and the something else equaled the value 
of the union. 

A hearing would have the further advantage of per- 
mitting full review of other concrete factors traditionally 
considered in fixing fees. These factors, repeatedly re- 
ferred to in the cases, were summarized in Angoff v. Gold- 
fine, 270 F. 2d 185, 189 (1 Cir. 1959), a stockholders de- 
rivative action, as: 


«<.  the amount recovered for the corporation; the 
time fairly required to be spent on the case; the skill 
required and employed on the case with reference 
to the intricacy, novelty and complexity of issues; 
the difficulty encountered in unearthing the facts and 
the skill and resourcefulness of opposing counsel; 
the prevailing rate of compensation for those with 
the skill, experience and standing of the attorneys, 
accountants or others involved; the contingent nature 
of the fees, with the accompanying risk of wasting 
hours of work, overhead and expenses (for it is 
clearly established that compensation is awarded 
only in the event of success) ; and the benefits aceru- 
ing to the public from suits such as this. And these 
criteria have frequently been spelled out by the 
courts.”” 


For some reason, Mr. Ratner argued below that this 
Court’s opinion on the first appeal ““pretermitted’’ or 
“foreclosed’’ consideration of these factors (J. A. S, 31). 
But this surely is not so. This Court directed that the 
District Court ‘equitably shall determine (the fee) to be 
due”? (335 F. 2d at 697); and appended to the statement a 
footnote (n. 17) citing Angoff v. Goldfine, supra, and other 
eases in accord: Wyoming Ry. Co. v. Herrington, 163 F. 2d 
1004, 1006-1007 (10 Cir. 1947); Blackhurst v. Johnson, 72 
F. 2d 644, 648 (S Cir. 1934). The equitable determination 
envisioned doubtless included the accepted guides for meas- 
uring fee allowances. 
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Of these guides, paramount importance is usually given 
to the amount recovered or the result achieved. United 
States v. Preston, 202 F. 2d 740 (9 Cir. 1953). No fee is 
payable where no benefit has been realized by the party 
from whom the fee is sought. Thomas v. Peyser, 73 App. 
D. C. 155, 118 F. 2d 369 (1941). A successful outcome is 
not enough if no benefits have resulted. Cutler v. Musicians, 
56 LRRM 2787 (S. D. N. Y. 1964). This Court plainly 
stated in its first opinion that the ‘‘value of the benefits”’ 
was the key consideration. 

A second factor almost always weighed is work done 

and time spent. Oklahoma Ry. Co. v. Johnston, 155 F. 2d 
500 (10 Cir. 1946) ; United States v. Anglin and Stevenson, 
145 F. 2d 622 (10 Cir. 1944): In Re Hudson & Manhattan 
Railroad Company, 339 F. 2d 114 (2 Cir. 1964). Work 
done and time spent is particularly meaningful in this 
case where the character of the benefits found are non- 
monetary and intangible. Mr. Ratner’s original fee appli- 
cation was based exclusively on a ‘‘time spent’’ criterion 
in which he billed for 1.90214 hours work at the retainer 
rate (Ist J. A. 38, 43, 50, 67). One important reason we 
sought a hearing in this case was to determine whether 
he 1.9021. hours billed for was all work done and time 
“‘fairly required’’ to be spent measurably benefiting the 
international or whether some of this time and work was 
extraneous to any benefits realized by the international. 
In In Re Osofsky, 50 F. 2d 925, 927 (S. D. N. Y. 1931), 
Judge Woolsey stated that one of the important elements 
in setting fees was ‘‘the time which has fairly and properly 
to be used in dealing with the case; because this repre- 
sents the amount of work necessary.’’ Paraphrasing this, 
Angoff v. Goldfine, 270 F. 2d 185, 189 (1 Cir. 1959), speaks 
of ‘‘the time fairly required to be spent on the case.’’ 

In a general way and without the scrutiny a hearing 
would permit, the District Court did consider the work- 
done, time-spent factor. It did this by comparing the fee 
it had arrived at with the fee that would have been reached 
by a strict accounting under the hourly retainer arrange- 
ment and noted that one was within 8% of the other (J. A. 
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42¢). The only problem with this is that no showing has 
been made that all the hours Mr. Ratner billed for under 
his retainer agreement were hours spent working toward 
the achievement of benefits for the international or hours 
“fairly required to be spent’”’ in such work. <Angoff v. 
Goldfine, supra. If part of the hours reported by Mr. 
Ratner were not measurably or justifiably spent in the 
service of the international then such part should be 
excluded from consideration in determining the fee. In 
Re Pomerantz, 185 F. Supp. 412 (Mass. 1960). Only a 
hearing would afford the opportunity to probe this aspect 
of the problem. 

Curiously, Mr. Ratner challenges any consideration by 
the District Court of the retainer agreement. He contends 
that such consideration was foreclosed by this Court’s 
statement that ‘‘the value of the legal services so rendered 
may be even greater than a computation based upon the 
scale provided in the retainer agreement”’ (335 F, 2d at 
696). But if the value of services ‘“‘may be even greater’’ 
they also may be less, and it was certainly reasonable to 
make comparisons. The fact is that related retainer 
agreements which for one reason or another may be non- 
controlling in determining fees are nevertheless properly 
considered as guides. Schwartz v. Broadcast Music, 130 
F. Supp. 956 (S. D. N. Y. 1955). The retainer agreement 
was thus a third factor to be reviewed in determining the 
value of Mr. Ratner’s services and this was partly done 
by the District Court but it left unanswered questions 
with respect to the services covered by the agreement that 
rendered the review incomplete. 

A fourth factor repeatedly referred to is whether fees 
are assured from the outset or contingent ‘‘with the 
accompanying risk of wasting hours of work, overhead and 
expenses.”? Angoff V. Goldfine, 270 F. 2d 185, 189 (1 Cir. 
1959) ; Pergament v. Kaiser-Frazer Corporation, 224 F. 2d 
80, 83 (6 Cir, 1955); In Re Detroit International Bridge 
Co.. 111 F. 2d 235, 237 (6 Cir. 1940) ; Steckel v. Lurie, 185 
F. 2d 921, 931 (6 Cir. 1950) ; Hodgman v. Atlantic Refining 
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25); Perlman v. Feldmann, 160 
F. Supp. 310 (Conn. 1958). 

Mr. Ratner acknowledges that the contingency of the 
fee is a factor but then argues that he had a contingent 
arrangement. This is hardly an accurate characterization. 
For whatever the obligation to Mr. Ratner for a fee, it is 
not a contingent obligation in the accepted sense of the 
term. Mr. Ratner assumed no risk of “‘wasting hours of 
work, overhead and expenses’’ without being paid because 
he had a firm fee arrangement with the named plaintiffs 
which assured him of reasonable hourly compensation for 
all work done and reimbursement for all expenses. Mr. 
Ramer assumed no “great hazard’? in representing the 
plaintiffs (Steckel v. Lurie, supra, at p. 931). Nor was 
his situation akin to that disclosed in Perlman v. Feldmann, 
Supra, where the court took into account the seven year 
span of litigation, including two lengthy trials and an 
appeal representing approximately 14,000 hours, where the 
fees were contingent with the ‘‘aeccompanying risk that 
the stupendous labor and the substantial overhead and 
expenses might go to naught’’ (160 F. Supp. at p. 310). 

Mr. Ratner directly attacks the District Court’s award 
on the ground of inadequacy. He is relatively unconcerned 
how the District Court arrives at his fee so long as it 
arrives at a higher amount. He even complains of the 
Court’s action in allowing credit for the $70,000 already 
paid to him and his associates for their services. But the 
two cases he cites to support his position in this regard 
stand for the exact opposite of what he says they stand 
for. 

In one of these cases, Powell v. Pennsylvania Railroad 
Company, 267 F. 2d 241, 247 (3 Cir. 1959), involving an 
allotment of counsel fees from a judgment for overtime 
pay recovered on behalf of a large group of railroad em- 
ployees, the Court was careful to point out that the attor- 
neys involved had voluntarily waived their right to one- 
third of the recovery due them under retainers with some 
but not all of the individual claimants. The court stated 
that it was ‘‘pleased to note this’? and added that “‘they 
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(the attorneys) would not be entitled to double counsel 
fees in any event.’’ 

A similar result was reached in a different way in the 
other case cited by Mr. Ratner: Paris v. Metropolitan Life 
Ins. Co., 94 F. Supp. 792, 796 (S. D. N. Y. 1947). There 
some but not all of a group of employees on whose behalf 
a wage award had been recovered had made an assign- 
ment of 25% of their share of the award presumably to 
cover fees. In allowing counsel fees to be paid directly 
out of the award, the court took pains to assure that 
employees who had made the assignment would not be 
“further burdened,’? and a proportionate formula was 
worked out to assess fees only against employees who had 
not made assignments. This meant that less than the 
total fee fixed by the court would be collected from the 
non-assigning employees to make allowance for the addi- 
tional amounts collected by the assignment. Further eluci- 
dation of what was done in that case is found in a subse- 
quent decision, Paris v. Metropolitan Life Ins. Co., 94 F. 
Supp. 356, 358 (S. D. N. ¥. 1950). 


POINT II. 


Interest was properly disallowed by the District 
Court in its sound discretion and because the underly- 
ing claim was unliquidated. The form of the District 
Court’s order was otherwise proper. 


As a general rule, interest is not payable on unliquidated 
claims. Miller v. Robertson, 266 U, S. 243 (1924). The rule 
applies to unliquidated attorneys’ fees. 7C.J.S. Attorney 
and Client §191(c). 

In actions brought in the District of Columbia to recover 
damages for breach of contract, interest is recoverable by 
statute only from the date of judgment, except that the 
jury or the court, if the trial be by the court, may in its 
diseretion award interest if deemed necessary fully to com- 
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pensate the plaintiff (D. C. Code (1961 ed.) 28-2708)*. The 
District Court exercised its discretion to deny interest, and 
this is conclusive. Flanaghan v. Charles H. Tompkins Co., 
$6 T. S. App. D. C. 307, 182 F. 2d 92 (1950) ; Dyker Build- 
ing Co.v. U. S..86 U.S. App D. C., 297, 182 F. 2d 85 (1950). 

No federal cases have been cited by Mr. Ratner allow- 
ing interest on attorneys’ fees prior to judgment and the 
authorities are against him. In Carter Products, Inc. v. 
Colgate-Palmolive Company, 214 F. Supp. 383, 418 (Md. 
1963), interest on attorneys’ fees prior to judgment was 
specifically disallowed and the ruling covered fees which 
were both liquidated and unliquidated. Cf. Davis v. Fidelity 
¢ Deposit Co., 63 U.S. App. D. C. 395, 73 F. 2d 118 (1934) ; 
Burnett v. Graves, 230 F. 2d 49 (5 Cir. 1956). 

Mr. Ratner further objects to the District Court’s order 
because it fails to include language reserving his right to 
apply for additional fees for energies expended in pursuing 
the present fee application and also for his insistence that 
independent counsel be designated to carry on the account- 
ing action when the International sought to prosecute that 
action with its own counsel (1st J. A. 26, 56-58). 

The notion of an attorney collecting a fee for collecting 
his fee was obviously repugnant to the District Court and it 
refused, without comment, to make provision for such 
application. The case of Sprague v. Ticonic National Bank, 
110 F. 2d 174 (1 Cir. 1940), cited by Mr. Ratner, neither 
granted nor disallowed an application for a fee on a fee 
but held that the matter lay within the ‘‘sound discretion of 
the District Court upon a recapitulation of the appropriate 
equitable considerations.’’ In the present case the District 
Court has exercised its discretion to deny Mr. Ratner a fur- 
ther fee and that should be the end of the matter. The 
situation in Sprague v. Ticonic Nat. Bank, was particularly 
galling. There counsel had twice been through the entire 
federal court system, once to establish the substantive claim, 
Ticonic National Bank v. Sprague, 303 U. S. 406 (1938), 
and the second time to establish his right to a fee, Sprague 


*Mr. Ratner cites this provision in his brief and evidently 
considers it relevant. 
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v. Ticonic National Bank, 307 U. S. 161 (1939) ; and he was 
two-thirds of the way around the third time in the fee on 
the fee dispute. The total allowance on the initial fee appli- 
cation was $1,214.51, and unless additional relief were 
afforded all would have been for naught for the cost of 
pursuing the application ($1,877.30) exceeded the original 
allowance. 

In the usual case, considering the restraints expected 
of courts in the spending of other people’s money for 
attorney fees, applications for fees on fees should be dis- 
couraged. For were the practice to mature, it would mean 
that each time a party considered opposing an application 
for a fee he would have to reckon with the very troubling 
consequence that the more incisive the caliber of his oppo- 
sition to paying the fee, the more incisive the size of the 
fee he might anticipate paying. A penalty is imposed on 
resistance thereby elevating claims for attorney fees to a 
status superior to most, if not all, unsecured obligations 
known to the law. 

In Murray v. Kelly, 14 App. Div. 2d 528, 217 N. Y. S. 
2d 146, aff’d., 11 N. Y. 2d 812 (1962), the New York courts 
turned back an attempt to collect a fee on a fee in a suit 
growing out of an internal union dispute. Following an 
extensive hearing before a referee on the subject of fixing 
fees, the trial court made some generous allowances and 
at the same time referred the matter back to the referee for 
consideration of an application for additional fees based on 
the endeavors addressed to him by the attorneys to obtain 
their first fees (Murray v. Kelly), 42 CCH Labor Cases, 
50, 175 (N. Y. Sup. Ct. 1961). The New York Appellate 
Division unanimously reversed the lower court's order 
opening the door to the additional allowances and reduced 
the original allowances. 

On the matter of independent counsel, the fact is that 
Mr. Ratner’s application to have the District Court make 
the appointment was denied, and the international was 
permitted to retain its own separate counsel to pursue 
the accounting aspects of the case (Ist J. A. 112). The 
only result of Mr. Ratner’s efforts regarding independent 
counsel was to block the international union's regular 
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counsel from handling the case. This meant a substantial 
increase in the burden of attorneys’ fees for the inter- 
national. Moreover, Mr. Ratner’s insistence on court 
appointment of independent counsel was not unaffected by 
self-interest. 

The District Court obviously considered that Mr. Ratner 
had been amply rewarded for his services in all respects, 
and its appraisal of the situation should not be upset, 
particularly since the benefits to the international from 
separate counsel are at best debatable, such as may have 
been realized are minuscule, and the international has paid 
dearly for them. See Cutler v. Musicians, 56 LRRM 2787 
(S. D. N.Y. 1964). 


Conclusion. 


The order and judgment of the court below should be 
reversed, and the question of the fee allowance referred 
back to the District Court to conduct an evidentiary hear- 
ing to determine the value of the benefits inuring to the 


international union from Mr. Ratner’s legal services, 
according due weight to the traditional equitable guides. 
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I Leg. Hist. LMRDA (NLRB, GPO 1959) 
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The Union contends (Br., p. 9)} that Mr. Ratner was erroneously 
credited with restoring democracy to BCW because the litigation was 
"an expression and not the determinative cause of reform." What the 
contention overlooks is that while a desire for reform existed, the "abil- 
ity to attain it did not." English v. Cunningham, 106 U.S. App. D.C. 70, 
76, 269 F.2d 517, 523. Indeed, this Court found that counsel's achieve- 
ment consisted of overcoming the entrenched hierarachy's "machina- 
tion and obstructive tactics" (335 F.2d at 694), thereby fulfilling Con- 
gress' hope that if union members were furnished the necessary legal 
"tools" they would clean house themselves. II Leg. Hist. L.M.R.D.A. 
1103 [1], 1104 [2]. 


The Union persists in confusing description of the subject matter of 
appellant's services (335 F.2d at 695) with the resultant benefit (Br., pp. 
4, 13), ignorning this Court's finding that the benefit consisted of elimi- 
nating the concern of the membership over (335 F.2d at 696): 

"'***defalcation and pilfering of the International's 
treasury by Cross and others, the impairment of 
the pension fund of the membership, the establish- 
ment of proper accounting procedures, the calling 
of a convention for membership expression and 
control, and the requirement of conformity by the 
officers with the International's constitution in their 
conduct of the business of the International ***": 


The Union completely ignores the existence and ramifications of the 
congressional policy of encouraging counsel to attempt to vindicate rank 
and file membership rights by authorizing a fee award commensurate 
with results achieved. Congress designed the counsel fee provision of 
Section 501 to "facilitate member actions to enforce the duties and re- 


1 References to the brief of BCW are to pages of its typewritten brief 
originally filed with the Clerk. 


sponsibilities imposed by the bill.” II Leg. Hist. 1359 (3]. Accordingly, 
the Union's attack upon the court below, and by necessary implication 
upon this Court, for again refusing to conduct a hearing to examine into 
matters unrelated to the value of the benefit (cf. Brief for Appellant, No. 
17,655, pp. 23+26, with the Union's Brief herein, pp. 12-17) is footless. 


The same ostrich-fallacy underlies the Union's claim that the court 
below had "discretion" (Br., p. 12) to judge the value of the benefit in 
terms of the retainer agreement formula (Br., p. 16); to bar interest on 
unpaid fees (Br. pp. 19-20) and "to deny *** Mr. Ratner a further fee" 
(Br., p. 21). Since the result is incompatible both with Congress" policy 
and with the terms of the remand, it could not possibly be within the 
scope of the District Court's discretion. 


The Union's “about-face” on the retainer agreement (Br. pp. 16-17) 
is a parody of opportunism. On its first appeal the Union overcame 
our reliance upon it (Br. for Appellee in No. 17, 655, p. 11), by arguing 


that Union liability can be founded only upon Section 501 and that the 
retainer agreement cannot measure quantum under Section 501 because 
it does not depend upon or measure recovery (Br. for Appellant in No. 
17,655, p. 11, Reply Br., ibid.). Now, solely because it finds the fruits 
of victory bitter, the Union takes the loser’s stand. 


IL 


The Union's anti-interest argument (Br., pp. 19 -20), overlooks that 
the award of counsel fees under Section 501(b) has a statutory predicate. 
As recently said in Reserve Supply Corporation of L.I., Inc. v. NLRB, 
317 F.2d 785, 789 (2d Cir.): 


"When the statutes are silent, the question of 
whether interest shall be awarded is to be deter- 
mined 


‘in accordance with the historic judicial 
principle that one for whose financial 
advantage an obligation was assumed or 
imposed, and who has suffered actual 
money damages by another's breach of 
that obligation, should be fairly com- 
pensated for the loss thereby sustained.'" 


Rodgers v. United States, 332 U.S. 371, 373. 
See Billings v. United States, 232 U.S. 261, 284- 
288. 

In United States v. United Drill & Tool Corp., 
87 U.S. App. D.C. 236, 183 F.2d 998, 999, the Court 
said: 


"Statutory obligations may bear interest even 
though the statute makes no provision for it. 
Interest on such obligations is or is not payable. 
depending upon the purpose of the statutory en-_ 
actment and upon principles of equity. If the 


obligation is in the nature of a debt it is deemed 
interest-bearing, because the statutory purpose 
was to create a debtor-creditor relationship and 

in equity interest is allowed as a means of com- 
pensating a creditor for loss of use of his money.'" 


Like back pay under the National Labor Relations Act, which ac- 
crues from the date of discharge, counsel fees earned in accordance 
with Section 501 should bear interest from the date of the service to 
achieve an "equitable result" and encourage success. Isis Plumbing & 
Heating Co., 188 NLRB 716, 720; International Brotherhood of Operative 
Potters v. NLRB, 116 U.S. App. D.C. 35, 38-39, 320 F.2d 757, 760. 


I. 


The Union now argues that the District Court's adoption of the form 
of order proposed by it, which omitted reference to claims for the post- 
February, 1962, period, constituted an adjudication barring those claims 


on the merits. But in the court below the Union argued that omission 
could not operate as a bar because it did not constitute an adjudication. 
In its Memorandum of December 4, 1964, objecting to the form of order 
proposed by Ratner, the Union stated (JA 53-54): 

“Paragraph 4 of [appellant's] proposed Order con- 

tains provision as to which the Order ‘shall have 

no bearing.’ The Order of Court has no bearing 

upon any matters which were not adjudicated by 


the Court. Paragraph 4 adds nothing to the pro- 
posed Order except confusion." 


If the order as entered is a bar to post-February, 1962 claims, it 
cannot possibly stand. The record flatly contradicts the Union's con- 
tention (Br., p.22), that the independent counsel motion was unsuccessful, 
While the District Court declined itself to appoint independent counsel, 
it insisted that independent counsel be appointed by the Union, and it re- 
tained and exercised jurisdiction to assure that counsel so appointed 
was independent. It is futile for the Union to persist in contention that 
enforcement of conflict of interest rules against officials is not a com- 
pensable benefit under Section 501. 


The Union argues (Br., p. 21), that counsel was entitled to recover 
for the fee litigation in Sprague because that was a "particularly galling 
*** situation.” We submit that the situation in this case, where Mr. Rat- 
ner was discharged and denied compensation by the very officers who 
had retained him after reaping the fruits of his services, and who with- 
hold all compensation from him to this very day, is infinitely more "gal- 
ling.” Cf. Vaughan v. Atkinson, 369 U.S. 527, 530-531. 


In any case, to immunize Unions from the cost of litigation neces- 
sary to establish their fee liability under Section 501 would be incom- 
patible with the plain language and policy of that Section, which author- 
izes courts "to compensate *** for any expenses necessarily paid or in- 
curred *** in connection with the litigation." The costs and expenses 
entailed in establishing the Union's liability are "necessarily *** incur- 


red*** in connection with the litigation.” To hold otherwise would de- 
feat Congress’ purpose of assuring that the successful "member and his 
counsel are to be protected *** to the end that the membership itself 
may police its own labor organization." 335 F.2d 691,696. 


If the costs and expenses of establishing the Union's liability were 
non-compensable, the protection would be illusory, for few if any mem- 
bers or their lawyers could afford, at their own expense, to press aSec- 
tion 501 fee claim against "incisive*** opposition" (Br., p. 21). Cf. Gil- 
bert v. Hoisting Engineers, 237 Oreg. 130, 390 P. 2d 320. The fee liti- 
gation in this case, as the record shows, has covered a period of over 
three years and has thus far entailed two full dress appeals tothis Court. 
Its cost to appellant in counsel fees, computed on an hourly basis, is con- 
siderably greater than the judgment entered by the court below. Denial 
of recovery would not only be inequitable, it would punish successful 
counsel in the Section 501 action for refusing to be bilked of his fee. 


CONCLUSION 


The Union's brief reflects undeviating adherence to its view that 
meritorious litigation against wrongdoing officers to vindicate the mem- 
bers' democratic rights as members should be discouraged rather than 
encouraged. Cf. Brief for Appellant in No. 17,655, pp. 8, 15. The pre- 
dicate of this Court's remand was the necessity of vindicating Congress' 
contrary policy. Inasmuch as the judgment entered below fails to effec- 
tuate that policy, it must be reserved. 
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ARGUMENT. 
I. 


Mr. Ratner’s reply brief views the fixing of his fee as 
an instrumentality of ‘‘Congressional policy.’’ It is no 
longer a question of what his actual services are actually 
worth (ie, ‘‘quantum meruit’’), but the transcendent 
value of ‘‘Congress’ policy’ of ‘‘facilitat[ing] members’ 
actions....’’ Payment of the fee is cast as vindication, a 
remedy, and an act of contrition—not remuneration for 
lawyer’s work. 
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Mr. Ratner would deny the District Court the discretion 
traditionally exercised in setting fees on the ground that 
any award in an amount less than he deems appropriate 
would be ‘‘incompatible’’ with ‘‘Congress’ policy.’? Mr. 
Ratner has already told us that a fee some 20 to 50 times 
the $60,000 allowed would be in line with his thinking (J.A. 
48: 45-46). 

He denounces as a ‘‘footless,”’ ‘‘ostrich-fallacy,’’ 
‘<about-face,’’ our contention that the District Court should 
have conducted a hearing and given detailed consideration 
to the traditional equitable guides for fixing fees, such as 
the time spent and work done, the actual value of the results 
achieved, the non-contingent fee arrangement, and the 
related retainer agreement. To the extent the District 
Court did take into account the retainer agreement, Mr. 
Ratner criticizes it for action that ‘‘could not possibly be 
within the scope of [its] diseretion.”’ 

Onur contention that the retainer agreement should be 
considered is denounced as ‘‘a parody of opportunism.’’ He 
inaccurately states that we have changed our position 
regarding the agreement from what it was on the first 
appeal, when the record and this Court’s opinion clearly 
show that our main contention, which was rejected, was 
that no fee was payable under section 501(b) because there 
has been no monetary recovery. Moreover, in setting forth 
the ‘‘quantum meruit rule’’ by which the District Court 
was “‘equitably’’ to determine the fee, this Court stated that 
the ‘retainer agreement .. . may be considered as some evi- 
dence of the value which the appellee [Mr. Ratner] initially 
placed on his own services” (335 F. 2d at 695). 

In his challenge to the ‘‘seope’’ of the discretion exer- 
cised by the District Court, Mr. Ratner places himself at 
issue with the vast precedent in the field which recognizes 
a broad measure of authority in district courts in setting 
counsel fees, and with the express holding of this Court 
on the first appeal. In its opinion on that appeal, this 
Court (335 F. 2d at 696) quoted Milone v. English, 113 U.S. 
App. D. C. 207, 212, 306 F. 2d 814, 819 (1962) to the effect 
that ‘‘‘it lies now within the sound discretion of the 
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District Court, though it is under no legal compulsion to 
do so, to require the International to pay reasonable counsel 
fees’... .’’ The Court concluded its opinion by stating (335 
F. 2d at 697) that ‘‘there remains only the matter of ascer- 
tainment of the value of the benefits to the International and 
its membership to predicate whatever award the District 
Court equitably shall determine to be due’’ (italics added). 


II. 


Mr. Ratner ignores the cases and authorities cited by us 
in support of our contention that no interest is payable on 
an unliquidated demand for attorney’s fees, and he now 
argues that interest should be paid because his fee has ‘‘a 
statutory predicate.’ The cases he relies on, however, 
involve completely different subject matters and legal con- 
siderations, i. e., interest on back-pay awarded an employee 
discharged as a result of unfair labor practices (Reserve 
Supply Corporation of L. I., Inc. v. NLRB, 317 F. 2d 785 
(2d Cir. 1963) ) ; and interest on an indebtedness for return 
of excess profits from war contracts under the Renegotia- 
tion Act of 1942 (United States v. United Drill & Tool 
Corp., 87 U.S. App. D. C. 236, 183 F. 2d 998 (1950)). As 
the opinions in both cases show, the obligations involved 
were damage claims or debts on which interest was held 
payable as a discretionary matter to make the injured party 
whole. 

Counsel fees awarded against a party benefiting from 
litigation and based on equitable considerations have 
always been regarded as ‘‘costs’’ in the litigation and not 
damages or a debt. Carter Products Inc. v. Colgate Palm- 
olive Company, 214 F. Supp. 383, 414, 418 (Md. 1963). 
Interest is not payable on costs including counsel fees. 
Carter Products Inc. v. Colgate Palmolive Company, supra, 
at p. 418. In Davis v. Fidelity € Deposit Co., 63 U. S. App. 
D. C. 395, 73 F. 2d 118 (1934), this Court recognized that 
auditors’ fees were comparable to court costs, and no inter- 
est was required to be paid on them. 
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Moreover, it should be emphasized that the attorney fees 
authorized in Carter Products v. Colgate Palmolive Com- 
pany, supra, had a ‘‘statutory predicate’’ being based on 
the federal statutes providing remedies for patent infringe- 
ments, particularly 35 U. S. C. A. §285, which authorizes 
allowance of ‘‘reasonable attorney fees’’ in exceptional 
cases, 

The overwhelming weight of authority is opposed to 
Mr. Ratner’s interest claim. But even if this were not so, 
the claim should be denied on the particular facts and 
equities leading up to and following the entry of judgment 
below. 

Tntil the first decision and order of the District Court, 
the International had no obligation at all to Mr. Ratner 
for a fee (Ist J. A. 108-111). Prior to February 1962 and 
long after his employment by the named plaintiffs had been 
severed, Mr. Ratner had not even demanded a fee from the 
International or billed it for one. All of his bills were sent 
originally to the named plaintiffs through LURC (1st J. A. 
38-47). It was ony a considerable time after the conven- 
tion and the termination of his services by LURC that Mr. 
Ratner mailed to counsel for the International Union a 
duplicate of a statement dated February 7, 1962 addressed 
to LURC (ist J. A. 32, 49-50). 

Following the first order and judgment of the District 
Court, the International Union appealed (No. 17,655), and 
the records of this Court will show that a supersedeas bond 
was filed insuring payment to Mr. Ratner if the Union were 
unsuccessful on the appeal. The fact is, however, that the 
Tnion’s appeal resulted in a reversal of the judgment 
against it, and the International was again under no 
obligation to pay Mr. Ratner anything until the second 
order and judgment of the District Court following remand 
(J. A. 54-55). This time it was Mr. Ratner who initiated 
appellate proceedings (No. 19,135) and is conducting the 
main appeal from the District Court’s order. The Inter- 
national Union’s cross appeal (No. 19,153) was filed only 
after Mr. Ratner had indicated his strong dissatisfaction 


5 


with the District Court’s allowance, and nevertheless the 
International has again filed a supersedeas bond assuring 
Mr. Ratner full payment of the second judgment entered 
by the District Court if that judgment is affirmed. In 
short, except as it has questioned and does question on legal 
grounds the fee obligation imposed, the International has 
not sought to avoid or delay payment to Mr. Ratner, has 
twice been bonded for payment, and is bonded now. 


Ill. 


Mr. Ratner uses his reply brief as a vehicle for releasing 
the information that his present fee application has cost 
him ‘‘in counsel fees computed on an hourly basis . . . 
considerably greater than the judgment [for $60,559.29] 
entered by the Court below,’’ and he leaves no doubt that 
he will seek this second ‘‘considerably greater’? fee on a 
fee. There is no need for us to expand on what we said in 
our main brief on the subject of a fee on a fee, although we 
are mildly astonished by Mr. Ratner’s claim as to the 
amount of the fee he has incurred to collect his fee. 

The fact is that the order of the Court below forecloses 
his application for a fee on a fee, and it also forecloses an 
application for a fee based on his unsuccessful effort to 
obtain court appointment of independent counsel. The 
order of the Court below (J. A.55) recites that the payment 
of the judgment of $60,559.29 will discharge: 


‘c...(a) the plaintiffs herein; (b) the Bakery 
and Confectionery Workers International Union of 
America; (c) the entire membership of the Bakery 
and Confectionery Workers International Union of 
America; and (d) the plaintiffs in Alvino, et al. v. 
Bakery and Confectionery Workers International 
Union of America, et al; C. A. No. 2400-60, of and 
from any and all obligations for payments of fees or 
disbursements carned or incurred or claimed to be 
earned or incurred by Mozart G. Ratner, Dickstein 
& Shapiro, and any and all attorneys associated with 
them or any of them in this case or in the said case 
of Alvino v. Bakery and Confectionery Workers 
International Union of America.’’ (Italics added.) 
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In his main brief in No. 19,135 (at page 14), Mr. Ratner 
himself recognized that the order and judgment of the 
Court below ‘‘may operate as a foreclosure,’’ and we agree 
that it does. Aside from the contents of the order, on the 
law and the facts, Mr. Ratner is not entitled to a second fee 
either for pursuing his first fee or for his unsuccessful 
effort to obtain court appointment of independent counsel. 

~~ 


Conclusion. 


The order and judgment of the court below should be 
reversed, and the question of the fee allowance referred 
back to the District Court to conduct an evidentiary hear- 
ing to determine the value of the benefits inuring to the 
International Union from Mr. Ratner’s legal services, 
according due weight to traditional equitable guides. 
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